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IN THE COURT OF THE MEMBER, MOTOR ACCIDENT 

CLAIMS TRIBUNAL, SONITPUR AT TEZPUR 

 

Present : Sri R. Goswami., 
   Member, 
   Motor Accident Claims Tribunal, 
   Sonitpur, Tezpur. 
 

MAC Case No.32 of 2020(D) 

1. Musstt. Fuljan Bibi @ Nessa (45 years) 

 W/o Late Miraj Ali 

 

2. Md. Aliya Mahmmad Ali (23 years), 

S/o Late Miraj Ali 

 

3. Md. Samed Ali (15 years) 

 S/o Late Miraj Ali 

 

    4. Miss Mafia Khatun (11 years) 

        D/o Late Miraj Ali.  

 

5. Md. Dildar Hussain (9 years) 

   S/o Late Miraj Ali 

 

       (Claimants 3, 4& 5 are minors represented by their       

       Mother) 

 

 All are residents of  

Vill. No-2, Basasimalu 

P.O. Farsipam, 

 P.S. Dhekiajuli, 

 Dist. Sonitpur, Assam,…………Claimants. 
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    -Versus- 

 

     1. Md. Mainul Haque, 

Son of Md. Samsul Haque, 
 R/O vill. Fatasimalu, 
 P.O. Fatasimalu, 
 P.S. Dhekiajuli, 
 Dist. Sonitpur, Assam, 
 (Owner of the vehicle AS-12X/1215(Glamour 
 M/cycle) 
 
     2. Md. Rafikul Islam, 

Son of Late Harjat Ali, 
Vill. Fatasimalu, 
P.S. Dhekiajuli, 
Dist. Sonitpur, Assam, 

 (Driver of the vehicle AS-12X/1215(Glamour 
 M/cycle), DL NO.AS2720100025900 
 Valid upto 25-10-2025 (Non Transport) 
 And 29-11-2024 (Transport). 

 
     3. The Branch Manager, 
 The TATA AIG General Insurance Co. Ltd. 
 2nd floor Premises No. 25 & 26 Kapadia 
 Commercial Complex Opp. Janalakshmi 
 Bank (HO) Agra Road, Nashik 
 Maharastra-422002, India. 
 Certificate No. 3189746671/000000/00 
 Valid upto 01/05/2024 
 (Insurer of the vehicle AS-12X/1215(Glamour 
 M/cycle),  

 
 

ADVOCATES APPEARED 

For the claimant   :-Najrul Islam, Advocate, 

For the O.P. No.  1&2 :- A. Aziz, Advocate, 

For the O.P. No. 3 :- D. Baruah, Advocate, 

 

Date of Argument  :-11-03-2022. 

Date of Judgment  :-07-04-2022. 
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J U D G M E N T 

 

This is an application u/s 166 of M.V Act, 1988 filed 

by one Musstt. Fuljan Bibi @ Nessa & others praying for 

grant of compensation on account of death of claimant No. 

1’s husband Miraj Ali in a RTA. 

1.  The case in brief is that on 24-02-2020 at about 2-00 

p.m. Miraj Ali, the husband of claimant No.1 Fuljan Bibi @ 

Nessa, on his way to Barsala Market on foot had been hit by 

a two wheeler AS-12X/1215 (Glamour m/cycle) that was 

trailing him in front of Belseri Chapori L.P. School. Miraj Ali 

succumbed to injuries sustained in the accident at TMCH, 

Tezpur immediately thereafter. The deceased left behind his 

wife, claimant No.1 and his children claimant No. 2 to 5. All 

of them had been dependent on the deceased for their 

subsistence. Hence this claim.  

2.  O.P. No. 1 and 2 Mainul Haque and Rafikul Islam the 

owner and driver respectively of the alleged offending vehicle 

denied that the RTA on 24-02-2020 had taken place due to 

negligence of O.P. No. 2 riding the alleged offending two 

wheeler at the relevant point of time. The answering O.Ps. 

further contended that the O.P. No. 2 was in possession of a 

valid driving license and the alleged offending motor cycle 

was insured with TATA AIG General Insurance Co. Ltd, the 

policy period covering the date of occurrence. Hence in the 
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premise the answering Ops pray for dismissal of the claim 

against them. 

3.  O.P. No. 3 TATA AIG General Insurance Co. Ltd, in its 

written statement contended that the RTA on 24-02-2020 

had taken place due to negligence of deceased husband of 

the claimant. The answering O.P further contended that the 

present case not being maintainable in law for failure of the 

owner of the insured two wheeler to communicate the 

information with regard to the date, time and place of RTA, 

the name of the driver, particulars of his driving license, 

particulars of persons injured or killed in the accident and 

failure of the officer in charge of the police station concerned 

to communicate a copy of the report prepared following 

information regarding the accident within 30 days to claim 

tribunal, insurer and the owner of the offending two wheeler 

as envisaged in 134(C) and 158(6) of the M.V Act 

respectively. The answering O.P. claims right to avail defence 

available u/s- 149(2) a (ii) by adducing evidence for alleged 

violation of specific policy conditions. The answering O.P. in 

the premise prays for dismissal of the claim petition. 

4.  Upon pleadings above following issues have been 

framed. 

I. Whether the deceased husband of the claimant 

No. 1  had died on 24-02-2020 at about 2-00 P.M 

in a RTA that had been caused due to negligence 

of the person riding the two wheeler bearing 

registration No.AS-12X/1215 (Glamour m/cycle)?  
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II. Whether the claimantsare entitled to get any 

compensation as prayed for? If so, from whom 

and to what extent?  

5. I have heard argument by Learned Counsels on both 

sides. I have also perused the documents available on 

record. 

  Issue No. 1 

6. Now circumstances discussed in the evidence of CW-

1 Musstt. Fuljan Bibi @ Nessa, the wife of the deceased 

indicate that her husband, Miraj Ali had died of injuries 

sustained in a RTA on 24-02-2020 at about 2-00 p.m. on 

PWD Road in front of Belseri Chapori L.P. School on being 

hit by two wheeler bearing registration No.AS-12X/1215. 

Circumstances related to by CW-1 further indicate that her 

husband was the sole earning member of the family 

comprising his wife, claimant No.1 and four children 

claimant No. 2 to 5, earning Rs.15,000/- per month from 

his business and cultivation.  

7.  CW-1 in the course of her evidence exhibited 

following documents: 

Ext-1 is the Accident Information Report in Form 54. 

Ext-2 is the P.M. report of her husband Miraj Ali. 

Ext-3 is the certified copy of the FIR. 

Ext-4 to 6 are birth certificates of her three minor children 

Samed Ali, Dildar Hussain and Mafia Khatun claimant No. 

3, 4 and 5 respectively. 
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8. In her cross-examination CW-1 admitted not having 

seen the alleged occurrence and also admitted not being 

able to recollect the date of occurrence. CW-1 admitted to 

being the second wife of her deceased husband as first 

wife had died. CW-1 also admitted to her husband being a 

daily wage labourer and about having not submitted any 

proof of employment and income of her husband. CW-1 

denied the suggestion that the RTA in which her husband 

had died had been caused due to negligence of her 

deceased husband. 

9. CW-2 Mokbul Hussain deposed that on 24-02-2020 at 

about 2-00 p.m., on his way from Basasimalu village to 

Barsala on his motorcycle, trailing the motorcycle bearing 

registration No.AS-12X/1215 (Glamour m/cycle) at a 

distance of 50 feet had seen the alleged offending 

motorcycle hitting a pedestrian, Miraj Ali from behind his 

back. Miraj Ali succumbed to his injuries at Tezpur Medical 

College & Hospital immediately thereafter.  

10. In his cross-examination CW-2 stated being the head 

master of Basasimalu Tilabasti L.P. School and reiterated to 

having seen the motor cycle bearing registration No.AS-

12X/1215 hitting a pedestrian, Miraj Ali from behind the 

back of said Miraj Ali. CW-2 denied the suggestion that he 

had not seen the alleged occurrence. 

11. The O.P. No. 3 TATA AIG General Insurance Co. Ltd., 

insurer of the offending four wheeler in its written 

statement has not disputed the involvement of the insured 
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two wheeler bearing registration No.AS-12X/1215 in the 

RTA in which the husband of the claimant No. 1 had died. 

CW-2 an eye-witness held negligence of the person riding 

the alleged offending motorcycle being sole cause of the 

RTA in which Miraj Ali had died of injuries sustained and 

ruled out involvement of any other vehicle in the RTA. 

Opposite party had an opportunity to cross examine CW-2. 

Cross examination failed to weaken the evidentiary value 

of CW-2 or for that matter shake the confidence the 

witness inspires and thereby Leaving no scope to OPs for 

feeling prejudiced later. CW-1 being a teacher there should 

be no reason whatsoever to question as to his truthfulness. 

12.    Informations disclosed in ext-1, the AIR in Form 54 

issued by the police also show involvement of the two 

wheeler bearing registration No.AS-12X/1215 in the RTA 

on 24-02-2020 and resulting death of one Miraj Ali in the 

said RTA. The written FIR, ext-2, lodged by the wife of 

deceased Miraj Ali, CW-1, indicates Miraj Ali having died on 

being hit by motorcycle bearing registration No.AS-

12X/1215 on 24-02-2020. Both ext-1 and ext-2 coupled 

with the evidence of CW-2 an eye witness point to the 

complicity of the person riding the offending two wheeler.  

13. Now coming to standard of proof to be adopted in a 

MAC case Hon’ble Supreme Court in Sunita and others 

(appellants) Versus Rajasthan State Road Transport 

Corporation and others (respondents) as reported in 

(2020)13 SCC 486 arrived at following legal propositions; 

”30………..that the standard to be followed in such claims is 
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one of preponderance of probability rather than one of 

proof beyond all reasonable doubt. There is nothing in the 

act to preclude citing of a witness in a motor accident claim 

who has not been named in the list of witnesses in the 

criminal case. What is essential is that the opposite party 

should get a fair opportunity to cross examine the witness 

concerned. Once this is done, it will not be open to them to 

complain about any prejudice caused to them……….”  

“34……….the approach in examining the evidence in 

accidental claim cases is not to find fault with non-

examination of some “best” eye witnesses in the case but 

to analyse the evidence already on record to ascertain 

whether that is sufficient to answer the matters in issue on 

touch stone of preponderance of probability……….” 

14. Thus discussion of the evidence on record in its 

entirety in the light of the legal propositions in the decision 

of our Apex court above point to complicity of the person 

riding the alleged offending two wheeler in causing the 

RTA in which Miraj Ali had died. The claimant is thus 

proved to have been able to establish on the touch stone 

of preponderance of probability that the RTA in which the 

husband of the claimant died had happened due to 

negligence of the OP-2, the rider of the alleged offending 

motorcycle on 24-02-2020. Issue-1 is decided in favour of 

the claimant. 
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  Issue No. 2  

 15. Informations in ext-1 AIR in form 54 relating to the 

issue of insurance cover of the offending motorcycle 

bearing registration No.AS-12X/1215 on 24-02-2020, 

indicate that the offending two wheeler had been insured 

with National Insurance Co.Ltd and the validity of policy 

period i.e. 02/05/2019 to 01/05/2024 covers the day of the 

alleged occurrence. Considering there is no evidence on 

record that had been adduced by the OP-3 to prove 

violation of specific conditions of policy by the insured as 

alleged in its written statement, the OP-3 being the insurer 

of the offending vehicle, is liable to indemnify the insured 

with regard to payment of the compensation if awarded to 

the claimant.  

16. Coming to the payment of compensation in case of 

death the first and foremost requirement is the age of the 

deceased. The claimant-1 has not adduced any evidence 

with regard to age of her deceased husband, Miraj Ali. As 

per the ext-2, PM report, the age of the deceased on     

24-02-2020 was 70 years. In absence of any proof of age 

of the deceased on record, I am inclined to accept the age 

of the deceased that is reflected on the P.M. report as 

plausible for calculation of compensation on the head of 

loss of dependency. The claimant-1 has also failed to 

produce any certificate of employment of the deceased and 

the salary drawn in evidence. The evidence on record is 

confined to verbal declaration of the deceased being a 

businessman by profession. In absence of income 
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certificate issued by competent authority or for that matter 

ITRs for the current financial year and previous two years 

on record in evidence, the tribunal is inclined to hold the 

monthly income of the deceased on the basis of the 

minimum rates of wages paid to unskilled labourers of the 

State of Assam. As per labour welfare department Govt. of 

Assam notification dated 18/8/2021, the present minimum 

rates of wages of the State of unskilled worker made 

effective w.e.f. 01/06/2021 is Rs.8,946.30/- inclusive of 

variable dearness allowance. Thus the monthly income of 

the deceased if pegged at Rs.8,000/- per month in the year 

2020 appears plausible. 

17. In the recent decision in National Insurance Co. Ltd. 

Vs Pranay Sethi and Ors the constitution bench of our Apex 

court had arrived at the following legal propositions while 

determining the income in case of death of self-employed 

or on a fixed salary. Our Apex court contemplated an 

addition of 40% of the established income should be the 

warrant where the deceased was below the age of 40 

years. An addition of 25% where the deceased was 

between the age of 40 to 50 years and 10% where the 

deceased was between the ages 50 to 60 years should be 

regarded as the necessary method of computation.  

18. In the case in hand, the age of the deceased was 70 

years when the accident took place and as such addition 

on future prospect is done away with. 
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19. As per the case of Sarla Verma -vs.- DTC, [AIR 

2009(6) SC 121] the applicable multiplier is 5 as the 

deceased was 70 years on the day of the alleged 

occurrence. 

20. In the instant case, the deceased was married with 

wife, one major son and three minor children and all of 

them were dependent on the deceased’s income. 

Therefore 1/4th of the established income is to be 

deducted on the presumption that had the deceased been 

alive, he would have spent 1/4thof his income per month 

onhis personal and living expenses.  

21. In the constitution bench judgment (National 

Insurance Co. Ltd. Vs- Pranay Shethi & Ors) the Hon’ble 

Supreme Court has fixed  compensation in case of death 

reasonable figures on  conventional heads namely- Loss of 

estate, consortium  and   Funeral expenses at Rs. 15,000/-, 

Rs.40,000/- and Rs.15,000/- respectively. Subsequently 

our Apex court in a three judges bench in Magma General 

Insurance Co. Ltd. Vs. Nanuram alias Chururam as 

reported in (2018)18 SCC 130 had contemplated 

compensation on loss of consortium of Rs.30,000/- 

Rs.40,000/- and Rs.30,000/ for loss of parent (parental), 

spouse (spousal) and children (filial) respectively. 

22. So, in view of the aforesaid discussion, in the instant 

case, the computation of compensation that is to be 

awarded as follows:- 
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A) Annual income of the deceased Rs.8,000/-X 12      

      = Rs.96,000/-. 

B) After deducting 1/4th of the annual income of the 

deceased, amount comes to  =Rs.72,000/-. 

C) After multiplied with multiplier, amount comes to 

Rs.72,000/-X 05          =Rs.3,60,000/- 

D) Funeral expenses    =Rs.   15,000/- 

E) Loss of estate    =Rs.   15,000/- 

F) Loss of spousal consortium to the wife 

      =Rs.   40,000/- 

G) Loss of parental consortium to four children @ 

Rs.30, 000/- each                     =Rs. 1,20,000/- 

 TOTAL=Rs.5,50,000/- (Rupees five lakhs 

fifty thousand)only.  

23. Hence, issue No. 2 is decided accordingly.   

 
    O R D E R 
 
 In the result, the claim petition is allowed, awarding 

Rs.5,50,000/- (Rupees five lakhs fifty thousand) 

only. O.P. No. 3 i.e. Tata AIG General Insurance Co Ltd is 

directed to make the payment of the aforesaid amount 

with interest thereon @ 6 % per annum from the date of 

filing of the case i.e.11-08-2020 till full and final realization 

within a period of 30(thirty) days from the date of receipt 

of order into the Bank Account of the MACT, Sonitpur, 

Tezpur.  

60% of the awarded compensation with interest to 

be released in favour of the claimant No. 1, the wife of the 
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deceased. 40% of awarded compensation (20% each for 

two minor children namely Miss Mafia Khatun and Dildar 

Hussain), claimants No.4 and 5 with interest to be 

deposited in the FDR in their favour till attainment of their 

majority in any post office/nationalized bank/scheduled 

bank of the choice of the minor guardian. Md Samad Ali, 

claimant No-3 as per his birth certificate, ext-

4(D.O.B.14/05/2003) exhibited in evidence has attained 

majority. The minor guardian will be at liberty to withdraw 

the periodical interest on the fixed deposit in favour of the 

minor claimants 4 and 5.  

 Given under my hand and seal on this 7th day April, 

2022. 

 

Dictated and corrected by me. 
 
 
             (R.Goswami.)  
        Member,                           Member  
Motor Accident Claims Tribunal,  Motor Accident Claims Tribunal,                                 
   Sonitpur, Tezpur.                               Sonitpur, Tezpur. 
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   A N N E X U R E 
 

1. Witnesses of the Claimant: 

CW-1, Fuljan Bibi @ Nessa. 

CW-2, Makbul Hussain 

 

2. Witnesses of the Defence: 

DW-1, Md Mainul Haque 

DW-2, Md Rafiqul Islam 

 

    3. Claimant’s Exhibits: 
 
 Ext. 1 Accident Information Report (Form 54). 

 Ext. 2 P.M. Report. 

 Ext. 3 FIR. 

        Ext. 4, 5& 6 are birth certificates of Samad Ali, Md 

 Dildar Hussain and Miss Mafia Khatun claimants 3,4,& 

 5 respectively. 

4.  Exhibits of the defence. 

  None. 
 
       (R. Goswami) 

    Member 
           MACT, Sonitpur, 
 

 

 


