
Misc. (J) No-59 of 2019 
Mahendra Choudhury and anr Vs. Madhab Mazumdar 

 

1 | P a g e  
 

Assam Schedule VII: Form No. 132 

HIGH COURT FORM NO. (J) 2. 
HEADING OF JUDGMENT IN ORIGINAL SUIT / CASE 

 
IN THE COURT OF THE CIVIL JUDGE, TEZPUR, SONITPUR 

Present: N.J. Hoque, LLM, AJS 
Civil Judge 
Tezpur, Sonitpur 

6th day of February, 2020 
MISC. (J) NO. 59/2019 

(Arising out of Title Execution Case No.11/2016    
i/c T.S. No.43/2015) 

 
(1) Sri Mahindra Choudhury 

Son of Late Badan Choudhury 
(2) Sri Jahar Chouhury 

Son of Late Godadhar Chouhury  
Both resident of village –Poromaighuli 
PO- Nikamul, PS- Tezpur 
Dist- Sonitpur, Assam 

 
     -- Petitioners 

  -Vs.- 
 
(1) Sri Madahb Mazumdar 

Son of Sri Amiya Majumdar 
Vill- Khanamukh, Mouza-Balipara 
PO- Chiloni 
District- Sonitpur, Assam 

(2) Sri Tapan Baroi 
Son of Late Suklal Baroi 
Residentof Rubber Bagan, Bye Lane 5 
PO- Tezpur 
Dist- Sonitpur, Assam 

---- Opp. Parties 
 

A petition under 97 r/w Section 151 of 
Code of Civil Procedure and finally came 
up for hearing on-24/01/2020 in 
presence of following Advocates: - 

 
Ld. Advocate appeared for the petitioner          : - Mr. S. K. Singh 
Ld. Advocate appeared on behalf of OP  : - Mr. D. Bose 

 
1. Instant Misc.(J) case arisen out of a petition filed U/S- 97 read with 

section 151 of CPC filed by the petitioners praying to dismiss the 

execution petition treating the decree to be a nullity claiming the same to 

be fraudulent.  
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Petitioner’s case 

2. Petitioners case appears to be in a narrow campus is that the Execution 

proceeding No.11/2016 is nothing but a fraudulent proceeding lodged 

with a view to evict the petitioners who are not parties to this execution 

proceeding nor were the parties of the suit. Hence, they are not bound by 

the decree and surely affect by the present execution of the decree. It is 

further pleaded by the petitioners that earlier they had raised objection as 

to the execution of the decree more particularly from dispossessing them 

and removing them from the decreed land and giving the possession to 

the decree holder. Their objection was registered as Misc.(J) case no.5/17 

and the present O.Ps in that Misc. Case by filing written objection stated 

that they did not require the possession of the suit land, they only prayed 

for execution of sale deed through the intervention of the court and then 

prayed for disposal of the execution proceeding. The O.P’s further stated 

in their written objection of Misc.(J) No.5/17 that if the petitioners or 

anybody were found in possession of the suit land then they would 

initiate a proper suit for their eviction in due course of time and the 

Hon’ble Court was not required to give possession. Thereafter, the said 

Misc. (J) No.5/17 posted on 09-08-2018 for put up and on that date due 

to inadvertence no steps on behalf of the petitioners were taken and the 

court dismissed the case for default. However, after the statement of 

decree holders that they were not interested in eviction of anyone found 

in possession and there was hardly any need for any further move. That 

now the petitioners are shocked to see that decree holders praying for 

possession. That the O.P’s got the sale deed executed through the 

Hon’ble court which itself is unjust in view of the whole judicial process 

being fraught with fraud committed by the decree holders. That the JDs 

of TS No.43/15 were not in possession of the suit land and they stated in 

their written statement that some person had been asserting right over 

the suit land and subsequently O. P’s obtained a compromise decree with 

intent to evict the present petitioners and their family from the decreetal 

land. That in compromise petition of TS No.43/15, it is shown that the 

decree holder paid the entire balance amount to the JDs and they 

promised to execute the sale deed within 15 days. However, the parties 

not applied for permission because they were well aware that the 
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petitioners are in possession of the suit land and any official who would 

have visited the suit land would not have granted NOC. That the 

compromise decree was collusive and if the Hon’ble Court directed for 

eviction the petitioners would lose their shelter and valuable land. That 

decree holders and JD new from the day one that the ultimate eviction 

would be of these petitioners who were never parties to the suit and the 

compromise decree was obtained from the court by manipulation. That 

the written objection filed in Misc.(J) No.5/17 clarified that the stand of 

the decree holders and they cannot go back and take a new stand. That 

the petitioners are possessing the decreetal land for around 40 years and 

the suit land was purchased through some deeds which are not traceable 

except one vide No.1052 of 1979 and the petitioners are trying to find 

out the rest. Upon the above, the petitioners prayed that the decree is 

non-executable against these petitioners and the Hon’ble Court may 

verify from its own officer as to who has been in possession of the 

decreetal land. Hence, the petitioners prayed to dismiss the execution 

petition treating the decree to be a nullity being a fraudulent one.   

OP’s case 

3. Per contra, O.Ps contested instant Misc. Case instituted by the petitioners 

by way of filing written objection both in law and facts. The O. Ps with 

the plea of non-maintainability admitted that the petitioners earlier filed a 

petition u/s 47 read with under Order 21 Rule 100 of CPC and vide Misc. 

Case no.5/17 was registered and the petitioners intentionally got the said 

Misc. (J) case No.5/17 dismissed for default on 09-08-2018 and the 

petitioners have not taken any steps for restoration of the Misc.(J) case 

no.5/17. It is further pleaded that instant petition U/S- 97 read with 

section 151 of CPC is not maintainable as the petitioners have not been 

dispossessed or the court has not passed any order to take steps by the 

decree holders to evict the petitioners. It is further pleaded that the 

execution proceeding is not fraudulent and the Hon’ble court after filing a 

compromise petition under Order 23 Rule 3 of CPC in presence of 

plaintiffs, defendants and their concerned advocates passed the 

compromise decree on 06-09-2016 treating the compromise petition to 

be a part of that decree. Thereafter, the judgment debtors failed to 

execute the sale deed in favour of the DH in respect of the suit land so 
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the decree holders filed this execution proceeding to compel the 

judgment debtors to execute the sale deed in favour of the decree 

holders and accordingly Hon’ble court passed order to execute the sale 

deed through Sheristadar of the court. That it is true that the decree 

holder in his earlier objection of Misc. Case No.5/17 clearly stated that 

O.Ps /decree holders will not evict anybody if found in possession of the 

suit land and they will initiate proper civil suit for eviction in due 

course.That when the decree holder submits notice to give possession 

etc. of the suit land to the decree holder through the bailiff of the Court, 

the Bailiff of this court visited thesuit land and submitted a report that he 

needs the help of Lat Mandal of Tezpur Revenue Circle for measurement 

of the suit land, so that he can hand over the khas and vacant possession 

of the actual and correct suit land to the decree holder but the Bailiff of 

the court never gave a report that these petitioners or anybody else are 

in possession of the suit land. That in the written statement of TS 

No.43/15, the decree holder categorically stated that the suit land 

wasunder some sort of dispute and some persons are asserting their 

rights over there without any rhyme or reason and nowhere inthe said 

written statement neither the defendant nor his counsel stated that the 

present petitioners are in possession of the suit land. It is further pleaded 

that the sale deed was lawfully executed through the Hon’ble court and 

the petitioners being third parties cannot challenge the validity of the 

decree lawfully passed by the Hon’ble Court. This court after perusing the 

plaint, written statement, compromise petition and after hearing both the 

sides passed the order of compromise decree. That said lawfully passed 

decree cannot be fraudulent decree. That petitioners although claimed 

their right and possession over the suit property but after filing Misc. (J) 

case no.5/17 the petitioners failed to take any steps and intentionally 

drop the proceeding of Misc. (J) case no.5/17. That the petitioners with 

malafide and ulterior motive filed the instant Misc. Case to mislead the 

Hon’ble court, so their prayer is liable to be rejected imposing heavy 

exemplary cost.  

4. Both the parties were heard at a length and this court perused the entire 

case record meticulously. Undeniably, neither the petitioners nor the O.Ps 

adduced any sort of oral as well as documentary forms of evidences to 
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substantiate and establish their respective pleadings. However, the 

petitioners with the petition filed U/S- 97 read with Section 151 of CPC 

submitted certain documents in the form of Xerox copies.  

5. Prior discussing the pleadings on record, this court thinks it deem fit and 

proper to have a discussion over the nature and maintainability of the 

instant petition U/S- 97 read with Section 151 of CPC. Section 97 of CPC 

deals with appeal from final decree where no appeal from preliminary 

decree lies. As such, this court finds that section 97 not appears to be 

relevant provision ofCPC to deal with situation claimed by the petitioners. 

Now, coming to section 151 CPC it unveiled that section 151 CPC 

provides inherent power to the court and it such power exercised to fulfil 

the demand of justice with intention to prevent miscarriage of justice or 

abuse process of law in a circumstance where CPC does not provide any 

provision. Furthermore, inherent power U/S- 151 CPC could not be 

exercised to over-ride a settled provision of law. 

6. The petitioners in their petition fild u/s 97 read with Section 151 of CPC 

prayed to dismiss the execution petition No.11/16 treating the decree a 

nullity being a fraudulent one. The petitioners to support the plea of 

obtaining fraudulent decree pleaded that the compromise decree 

obtained in TS No.43/15 by the decree holders fraudulently with intent to 

evict the present petitioners. In the light of pleadings on record of both 

the parties, this court finds that the petitioners admitted that against the 

execution proceeding of T.Ex.11/16 the present petitioner earlier brought 

Misc.(J) case no.5/17 against the decree holder /O.Ps wherein the O.Ps 

submitted written objection stating that they are not interested to obtain 

possession of the decreetal land and only execution of registered sale 

deed will be sufficient for them. O.Ps further pleaded that if the 

petitioners or anybody were found in possession of the suit land then 

they would initiate a proper suit for their eviction in due course of time. 

Per contra, the O.Ps admitted such facts in their written objection field in 

the instant Misc. (J). The O.Ps empathetically admitted that they filed 

their written objection in Misc.(J) case no.5/17 and there they admitted 

the fact of not requiring the possession of the suit land and they only 

prayed for execution of sale deed through the intervention of the court 

and then prayed for disposal of the execution proceeding. The O.Ps 
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admitted further that the if the petitioners or anybody were found in 

possession of the suit land then they would initiate a proper suit for their 

eviction in due course of time and Hon’ble court was not required to give 

possession. As such, it is seen that the O.Ps admitted aforesaid facts 

those needs no further proof.  

7. In the light of averments of both the sides, this court is not going to 

decide the admission of the O.Ps that they do not want to get possession 

of the disputed property in Misc. Case No.5/17 that field by the present 

petitioners which was subsequently dismissed for default as the same will 

be considered at the time of passing order of delivery of possession to 

DH, in original execution proceeding. In the instant case, court needs to 

adjudicate as to whether the decree passed bythecourt was a nullity and 

it was obtained fraudulently.  

8. On scrupulous and cautious perusal of the decree as well as 

pleadingsoffered before this court, this court finds that the execution 

proceeding no.11/16 arisen out of a comprise decree passed in T.S 

No.43/15 and subsequently decree was prepared. There is nothing inthe 

record that may disturb the decree pronounced by the court.  

9. I have perused the order as well as decree pronounced by the court and 

it disclosed before this court that compromise decree was passed in 

compliance with the settled provisions of law by passing an order of 

compromise decree taking into consideration of the compromise petition 

to be a part of the decree. In a civil suit, where a party appears and 

submit compromise petition voluntarily and if the court finds that the 

dispute is settled outside the court, court may pass order of drawing a 

compromise decree in the light of Order 23 Rule 3 of CPC. There is no 

wrong in passing compromise decree, this court being an executing court 

does not have any jurisdiction to declare a decree fraudulent or nullity as 

the executing court cannot go beyond the decree, until and unless the 

court finds that the decree was obtained by playing fraud or passed 

against a dead personor decree is ambiguous and non-executable.  

10. Here, in this case, petitioners failed to adduce or present anything 

trustworthy upon which any of those exceptions to go beyond the decree 

by the executing court established. 
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11. Therefore, in the light of the aforesaid discussions, this court finds 

thatthisexecuting court does not have any jurisdiction to go behind the 

decree in exercising Section 97 read with Section 151 of CPC. 

Undoubtedly, the O.Ps being the decree holders in Misc. (J) case No.5/17 

admitted that they do not need any possession and they only needs 

execution of registered sale deed through officer of the court and that 

part which settled subsequent to the preparation of the decree in T.S 

No.43/15,does not make the decree to be fraudulent one.The petitioners 

failed to prove or established anything against the D.H’s/OP’s that they 

have obtained a fraudulent decree from the court.  

12. Certainly, some sort of adverse presumption may be drawn upon against 

the O.P’s over the fact that if there is a compromise decree on terms and 

conditions of execution of a registered sale deed in their favour then 

subsequently, where is the need of execution of sale deed through the 

officer of the court. Definitely, the DH’s/O.P’s in their written objection 

admitted that they only need registered sale deed and there is no need of 

possession of the decreetal land and they further admitted that if 

petitioners are found in possession over the suit land, they will bring 

separate suit for eviction. If, so then delivery of possession of decreetal 

land in favour of O.P’s/D.H’s appears to be exonerated by the O.P’s/DH’s. 

Hence, this court needs to ascertain that whether petitioners are 

possessing the suit land before issuance of warrant of possession and if 

the petitioners are found to be possessing the suit land then the 

DH’s/O.P’s needs to brought separate suit for evicting the petitioners 

from the suit land as petitioners were not the parties to T.S No-43/15 and 

neither the DH’s or JD’s clarifies the actual possession of the suit land, 

rather the JD’s simply pleaded in written statement that some persons 

are asserting their rights over the suit land. More also, the DH’s/O.P’s 

themselves admitted that they will bring separate suit for eviction if the 

petitioners found to be possessing the suit land.  

13. Therefore, in the light of the aforesaid discussion, this court is of 

considered opinion that there is nothing on record upon which this court 

may presume that decree was obtained by playing fraud by the DH’s 

upon the court. The plea of fraud needs to be clarified and proved before 

this court.  
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14. Accordingly, petition filed U/S- 97 read with Section 151 ofCPC stand 

rejected due to devoid of any merit. Instant Misc. (J) is disposed without 

cost.  

Civil Judge 
Sonitpur, Tezpur 


