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IN THE COURT OF THE MEMBER, MOTOR ACCIDENT 

CLAIMS TRIBUNAL, SONITPUR AT TEZPUR 

 

Present : Sri R. Goswami., 
   Member, 
   Motor Accident Claims Tribunal, 
   Sonitpur, Tezpur. 
 

MAC Case No.28 of 2020(D) 

1. Mrs. Pinki Kalita Bharali, 

Wife of Late Dhiren Bharali, 

 

2. Mrs. Aaidhan Bharali  

W/O Giridhar Bharali ( Mother of deceased) 

 

3. Sri Tanmai Bharali, 

Son of Late Dhiren Bharali, 

 

All are permanent resident of 

Vill. Komargoan, 

     P.O. Potiya Goan,  

     P.S. Majuli, 

     Dist. Majuli, Assam, 

The claimant No. 2 and 3 are represented by   

claimant No.1. ………………Claimants. 

 

  -Versus- 

 

   1. Sri Keshab Boruah, 

Son of Katiram Boruah, 
 R/O vill. Potiya Goan, 
 P.O. Potiyagoan, 
 P.S. Majuli, 
 Dist. Majuli, Assam, 

Owner-cum-driver of the vehicle AS-03V/7458( 
Wagon R VXI)),  
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   2. New India Assurance Co. Ltd. 
 Branch Office, Mahatma Gandhi Road, 
 Mahabhairab, Tezpur , Assam, 

Insurer of the vehicle AS-03V/7458( Wagon R VXI)  
………Opposite parties. 
 
 

ADVOCATES APPEARED 

For the claimant   :-S. Chetri, Advocates. 

For the O.P. No.  1 :-B. Deka, Advocate, 

For the O.P. No. 2 :-P. Ch. Sarmah Advocate, 

 

Date of Argument  :-20-11-2021. 

Date of Judgment  :-03-12-2021. 

 

J U D G M E N T 

 

This is an application u/s 166 of M.V Act, 1988 filed 

by one Smti. Pinki Kalita Bharali and hereinafter shall be 

referred to as the claimant, praying for grant of 

compensation on account of death of her husband, Dhiren 

Bharali in a RTA.  

1.  The case in brief is that on 25-01-2020 at about 2-30 

P.M. on a public road at East Bihimpur Satra, Majuli a Wagon 

R VXI bearing registration No. AS-03V/7458 due to rash and 

negligent manner the vehicle was driven by its driver had 

struck Dhiren Bharali, the husband of the claimant causing 

severe injuries to him. On 31-01-2020 Dhiren Bharali 

succumbed to his injuries while undergoing treatment for 

injuries sustained in the RTA. Following FIR Majuli P.S. case 
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NO. 05/2020 u/s- 279/337/304(A) IPC had been registered. 

Hence, this claim for award of compensation.  

2.  O.P. No. 1 owner cum driver of alleged offending 

vehicle bearing registration No. AS-03V/7458 (Wagon RVXI) 

in his written statement claimed that the RTA in which the 

husband of the claimant No. 1 had died had been caused due 

to negligence of the deceased. The answering O.P. further 

contended that his vehicle had been insured with New India 

Assurance Co. Ltd. on the day of the alleged occurrence and  

the RTA in which his vehicle was involved had occurred 

within the validity of the insurance policy cover. Thus 

according to answering O.P, the insurer is to indemnify him 

for payment of compensation if awarded by the tribunal to 

the claimant.     

3.  O.P. No. 2 New India Assurance Co. Ltd. the insurer 

of the offending vehicle contended that since the RTA in 

which Dhiren Bharali, the husband of the claimant had died 

the RTA resulted from the head on collision between the 

Wagon R VXI and the motor cycle on which Dhiren Bharali 

was coming with his friend Pulin Kalita, the case is not 

maintainable as the owner and insurer of the motor cycle 

deceased Dhiren Bharali was proceeding with his friend Pulin 

Kalita  have not been made parties in this case. The 

answering OP further contended that the case is bad for 

noncompliance of section 134(c) of the Act as the insured 

has not communicated to the insurer essential particulars 

with regard to policy cover, name of the injured and date of 

accident to the answering O.P. It is further contention of 
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answering O.P. that the case is also bad for non compliance 

of mandatory provision u/s- 158(6) of the M.V. Act 1988 by 

the police station where criminal case had been registered 

following the RTA. The answering O.P. further contended 

that since the driver of the offending vehicle did not possess 

a valid driving license, the answering O.P. reserves its right of 

defence available u/s- 149(2) (a) (ii) of the Act. According to 

answering O.P. the payment of award money to the third 

party is thus subject to fulfillment of terms and conditions of 

the insurance policy and as such the answering O.P. claims to 

be exonerated from this case.  

4 . Upon pleadings above following issues have been 

framed. 

I. Whether the deceased husband of the claimant 

had died on 31-01-2020 in a RTA that had been 

caused due to rash and negligent manner the 

driver of the vehicle bearing registration No.AS-

03V/7458 ( Wagon R VXI) was driving the said 

vehicle? 

II. Whether the claimant is entitled to get any 

compensation as prayed for? If so, from whom 

and to what extent?  

5.  I have heard argument by Learned Counsels on both 

sides. I have also perused the documents available on 

record. 

Issue No. 1 

6.   CW-1 Smti. Pinki Kalita the claimant No. 1 in her 

deposition stated that on 25-01-2020 her deceased 
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husband, Dhiren Bharali was on his way back home on a 

motor cycle with his friend from Bongaon. On the way the 

motor cycle was hit by a four wheeler bearing registration 

No.AS-03V/7458 from the opposite direction. Following the 

accident FIR was lodged at Bongaon Police Out Post and a 

criminal case No. 05/2020 u/s- 279/338/304(A) IPC had 

been registered.  

7.    CW-1 in the course of her evidence exhibited following 

documents: Accident Information Report as ext.1, FIR, MVI 

report, seizure list and charge sheet as ext. 2 to 6 

respectively. P.M. and Death certificate as ext. 7 and 8. 

Ext. 9 is the death certificate of claimant No. 2, the mother 

of the deceased Dhiren Bharali. According to CW-1 her 

husband was a grocery shop owner and was the sole bread 

winner of the family. CW-1 claims Rs. 25,85,000/- in 

compensation.    

8. In her cross-examination CW-1 admitted to her 

husband dying on 31-01-2020 of injuries sustained in the 

RTA on 25-01-2020 while undergoing treatment. CW-1 

admitted not having seen the occurrence.CW-1 also 

admitted not being aware as to who was riding the motor 

cycle involved in the RTA in which her husband died. CW-1 

also admitted not having impleaded the owner and the 

insurer of the motor cycle involved in the accident. CW-1 

denied the suggestion that since the damage is shown 

caused to the Wagon R on its right side, same is indicative 

of the fact that the RTA  had taken place due to negligence 



Page 6 of 12 
 

of the motor cycle rider. CW-1 denied the suggestion that 

she is not entitled to claim any compensation in the case.  

9.    Now coming to the issue of negligence of the OP-1 

Keshab Baruah, the driver of the offending vehicle bearing 

registration No. AS-03V/7458(Wagon R VXI) in causing the 

RTA there is no eye-witness account of the event. CW-1 is 

the wife of the claimant and not an eye-witness. However, 

AIR in Form 54 ext. 1 and ext. 2 FIR are prima-facie proof 

of happening of the RTA on 25-01-2020. The charge sheet, 

ext. 6 that has been filed against Keshab Baruah driver of 

the Wagon R is indicative of complicity of the driver of the 

Wagon R VXI in causing the RTA in which the husband of 

the claimant died. 

10. In 2009 ACJ 287, National Insurance Company 

Limited Vs. Pushpa Rana  it was held that in case the 

petitioner files the certified copy of the criminal record or 

the criminal record showing the completion of the 

investigation by the police or the issuance of charge sheet 

under section 279/304 A IPC or the certified copy of the 

FIR or in addition the recovery memo and the mechanical 

inspection report of the offending vehicle, these documents 

are sufficient proof to reach to the conclusion that the 

driver was negligent. 

11. Considering the charge sheet u/s- 279/338/304(A) 

IPC in the criminal case, registered following the RTA, had 

been filed against the driver of the Wagon R VXI namely 

https://indiankanoon.org/doc/1270101/
https://indiankanoon.org/doc/409589/
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Keshab Baruah same is sufficient proof to reach to the 

conclusion that the driver was negligent. 

Issue No. 2  

 12. Ext. 1 AIR in Form 54 produced in evidence by CW-1 

the claimant reflects that the offending vehicle bearing 

registration No. AS-03V/7458(Wagon R VXI) had been   

insured with New India Assurance Co. Ltd. with insurance 

policy No.98000031190108245792 that had been valid 

w.e.f. 26-09-2019 to 25-09-2020.  

 13. The O.P.No.2, the insurer of the offending vehicle is 

not on record to have adduced any evidence in the light of 

defence available under section 149(2)a(ii) of the Act with 

regard to any alleged violation of any specific conditions of 

the policy. Thus O.P. No. 2, the insurer of the offending 

vehicle is thus liable to indemnify the insured O.P. NO. 1 

with regard to payment of compensation to the third party, 

the present claimant as the RTA in which claimant’s 

husband had died, is proved to have taken place on 25-01-

2020, within the validity period of insurance cover of the 

offending vehicle. 

14. According to the claimant, her husband was a petty 

businessman earning around Rs. 10,000/- per month. As 

income certificate issued by competent authority or for that 

matter ITRs for the current financial year and previous two 

years are not available on record in evidence, the tribunal 

is inclined to hold the monthly income of the deceased on 

the basis of the minimum rates of wages paid to unskilled 
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labourers of the State of Assam. As per labour welfare 

department Govt. of Assam notification dated 18/8/2021, 

the present minimum rates of wages of the State of 

unskilled worker made effective w.e.f. 1/6/2021 is 

Rs.8,946.30/-.Thus the monthly income of the deceased if 

pegged at Rs.8,000/- per month same appears plausible. 

15. In absence of birth certificate issued by competent 

authority exhibited in evidence, I am inclined to consider 

the age of the deceased husband of the claimant on 30-01-

2020, the day of his death as disclosed in the post mortem 

report i.e. 32 years, only acceptable public document in 

proof of age submitted by the claimant. 

16. In the recent case of National Insurance Co. Ltd. Vs 

Pranay  Sethi and Ors. reported in SLP (Civil) No. 25590 of 

2014 it was observed that while determining the income  

of  the deceased in case of self employed or on a fixed 

salary an addition of 40% of the established income should 

be the warrant where the deceased was below the age of 

40 years. An addition of 25% where the deceased was 

between the age of 40 to 50 years and 10% where the 

deceased was between the age of 50 to 60 years should be 

regarded as the necessary method of computation.  

17. In the case in hand, the age of the deceased was 32 

years when the accident took place. So, 40% should be 

added along with his established income of Rs.8,000/-. 

Hence, monthly income of the deceased be considered as 

Rs.8,000 /-+ Rs.3,200/- = Rs.11,200/-. 
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18. As per the case of Sarla Verma -vs.- DTC,[AIR 

2009(6) SC 121] the multiplier is 16. 

19. In the instant case, the deceased was married with 

wife and a minor son. The mother of the deceased 

claimant No. 2 Aaidhan Bharali had died during the 

pendency of the claim.  Therefore 1/3rd of his established 

income is to be deducted with a presumption that had the 

deceased been alive, he would have spent 1/3rd for his 

personal and living expenses.  

20. In the  constitution bench judgment( National 

Insurance Co. Ltd. Vs- Pranay Shethi & Ors.) the Hon’ble 

Supreme Court has fixed  compensation in case of death 

reasonable figures on  conventional heads namely- Loss of 

estate, consortium  and   Funeral expenses at Rs. 15,000/-, 

Rs.40,000/- and Rs. 15,000/- respectively. Subsequently 

our Apex court in a three judge bench in Magma General 

Insurance Co. Ltd. Vs. Nanuram alias Chururam as 

reported in (2018)18 SCC 130 had contemplated 

compensation  parental consortium, spousal consortium 

and filial consortium for loss of parent, spouse and children 

respectively. 

21. So, in view of the aforesaid discussion, in the instant 

case, the computation of compensation is awarded as 

follows :- 

A) Annual income of the deceased Rs.11,200/-X 12      

= Rs.1,34,400/-. 
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B) After deducting 1/3rd of the annual income of the 

deceased, amount comes to  =Rs.      89,600/-. 

C) After multiplied with multiplier, amount comes to 

Rs. 89,600/-X 16             =Rs. 14,33,600/- 

D) Funeral expenses    =Rs.     15,000/- 

E) Loss of estate    =Rs.     15,000/- 

F) Loss of spousal consortium  =Rs.     40,000/- 

G) Loss of  parental consortium     =Rs.     30,000/- 

  TOTAL  = Rs.15,33,600/- 

  (Rupees fifteen lakhs thirty three thousand 

six hundred) only.  

22. Hence, issue No. 2 is decided accordingly.   

 
O R D E R 

 
In the result, the claim petition is allowed, awarding 

Rs. 15,33,600/-(Rupees fifteen lakhs thirty three 

thousand six hundred) only. O.P. No. 2 i.e. New India 

Assurance Co. Ltd. the insurer of the offending vehicle is 

directed to make payment of the aforesaid amount  with 

interest thereon @ 6 % per annum from the date of filing 

of the case   i.e. on 24-07-2020 till full and final realization 

within a period of 30(thirty) days from the date of receipt 

of order into the Bank Account of the MACT, Sonitpur, 

Tezpur in compliance to the Guidelines of the Apex Court in 

its order in Writ petition (S)(Civil) No(S).534/2020 and 

same being notified by the Hon’ble Gauhati High Court. 

The 30% of the total compensation awarded along 

with interest amounting to Rs. 4,60,080/- to be deposited 
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by the claimant in FDR for initial period of 5 years in any 

post office/nationalized bank/scheduled bank. The claimant 

shall be entitled to draw periodical interest on the said 

deposit. 20% of the total awarded compensation 

amounting to Rs. 3,06,720/- along with interest is to be 

deposited in FDR in the name of the minor son of the 

deceased Tanmai Bharali till he attains majority in any post 

office/nationalized bank/scheduled bank of the choice of 

the minor guardian. Minor guardian will be at liberty to 

withdraw the periodical interest. The balance compensation 

amounting to Rs. 7,66,800/-along with interest is to be 

released to the claimant.  

 

Given under my hand and seal on this 3rd day of 

December, 2021. 

Dictated and corrected by me 
 
 
          ( R.Goswami. ) 
                 Member,                Member, 
Motor Accident Claims Tribunal,        Motor Accident Claims Tribunal, 
            Sonitpur, Tezpur.                 Sonitpur, Tezpur. 
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A N N E X U R E 

 
1.Witness of the Claimant: 
 

(i) Smti. Pinki Kalita Bharali. 
 
 

2. Witness of the Defence: 
 
  None. 
 
3.Claimant’s Exhibits: 
 
  Ext. 1 Accident Information Report (Form 54). 

  Ext. 2 FIR 

  Ext. 4 to 8 are MVI report, seizure list in 

respect of Wagon R VXI bearing registration No. AS-

03V/7458, charge sheet, P.M. report, death certificate of 

the deceased Dhiren Bharali  respectively.  

  Ext. 9 is the death certificate of claimant No.2 

the mother of the deceased Dhiren Bharali.  

4.Exhibits of the defence.  

  None. 
 
 
        (R. Goswami.) 
            Member 
             MACT, Sonitpur, 
 

 

 


