
HIGH COURT FORM NO.(J) 2 
HEADING OF JUDGMENT ON ORIGINAL APPEAL 

 
IN THE COURT OF THE CIVIL JUDGE, TEZPUR, SONITPUR 

Present: N.J. Haque, LLM, AJS 
Civil Judge 

   Tezpur, Sonitpur 
1st February’ 2020 

      TITLE APPEAL NO. 25/2018  

    (1)  Smt. Jun Rajkhowa Chutia @ Bina Rajkhowa 
 Wife Sri Nirmal Rajkhowa 

    Vill- Hawajan 
     PS- Gohpur 
     Dist - Biswanath, Assam 
    (2)  Smt. Chinu Saikia Rajkhowa 

 Wife Sri Bipul Saikia 
    Resident of Nakari, Ward No.1  
     PO & PS- North Lakhimpur 
     Dist - Lakhimpur, Assam 
    (3)  Smt. Nayanmoni Rajkhowa Phukan 

 Wife Late Pramod Kumar Phukan  
    Resident of Gereki gaon 
     PO & PS- Sootea 
     Dist - Biswanath, Assam 
    (4)  Smt. Linu Rajkhowa Ali 

 Wife Sri Enush Ali  
    Resident of Sarubala Bordoloi Path 
     Gopinath Nagar, PO – Birubari,  
     Guwahati -16 
     Dist - Kamrup, Assam   
        ----- Appellants/ Plaintiffs 
                                               -Versus- 
     Smt. Hemoprabha Rajkhowa Bhuyan 
     Wife of Late Guna Bhuyan 
     Resident of Bhirgaon 
     PO - Panibhoral 
     PS- Biswanath  
    Dist - Biswanath, Assam 
       ---Respondent/ Defendant 
       

This appeal has been preferred U/O-41 Rule 1 of CPC 
against the Judgment and Decree dated 04-08-2018 
passed by the learned Munsiff, Gohpur in Title Suit 
No.4 of 2016, dismissing the suit of the 
appellants/plaintiffs, and came up for final hearing 
on -08-01-2020, in presence of following advocates :- 
 

Learned Advocate appearing for the Appellants : - Mr S. Borthakur, Advocate  
Learned Advocate appearing for the Respondent : - Mr. D. Bose, Advocate 
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J   U   D G M   E N T 

1. This first appeal has been preferred by the plaintiffs/appellants on being 

dissatisfied with the judgment and decree passed by Ld. Munsiff, Gohpur 

dated 04-08-2018, vide T.S No- 4 of 2016, whereby the learned trial court 

dismissed the suit without cost.  

2. Upon admission of the appeal for hearing, the notice was issued to the 

respondent and the original case record of Title Suit no-4/ 2016 was called 

for and subsequently received. 

3. In order to decide the appeal, let me describe, in brief, the facts leading to 

this appeal:-- 

PLAINTIFFS/APPELLANTS’ CASE 

4. Case of the plaintiffs/appellants appears to be in a narrow campus is that 

land measuring 2 BIghas 4 Kathas 19 lessas covered under Dag No.523 and 

527 of periodic patta No.191 situated at village Hukajan, under Mouza- 

Halem in the district of Sonitpur, (now Biswanath Assam), originally 

belonged to Bhogeswar Rajkhowa who was the father of six daughters 

including the plaintiffs and the defendant along with Archana Rajkhowa 

Baruah. That said Bhogeswar Rajkhowa died on 14-11-1974 leaving behind 

his wife Smt. Rupeswari Rajkhowa, the plaintiffs Smt. Bina Rajkhowa @ Jun 

Rajkhowa Chutia, Smt. Chinu Saikia Rajkhowa, Smt. Nayanmoni Rajkhowa 

Phukan, Smt. Linu Rajkhowa Ali and the defendant Smt. Hemoprapha 

Rajkhowa Bhuyan and one Smt. Ashrani Rajkhowa (since deceased). Smt. 

Rupeswari Rajkhowa, wife of Late Bhogeswar Rajkhowa died on 15-08-1985 

and after her death, one of her daughters Smt. Ashrani Rajkhowa also 

expired. Though Smt. Ashrani Rajkhowa was married but she left no issue at 

the time of her death. Thus, all the plaintiffs and the defendant have jointly 

inherited the property left by their father Bhogeswar Rajkhowa in equal 

shares. That after marriage of all the plaintiffs, they used to reside with their 

husbands, but they frequently visited their ancestral home situated over the 

suit land. That plaintiffs came to their parental home in January 2015 and 

the defendant stated to them that she needs the entire land described in the 
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schedule with all structures  standing thereon as she had taken care of the 

land since last 2 years. That in the month of February 2015 while the 

plaintiffs came to their house situated over the schedule land, the defendant 

also visited the house and did not allow the plaintiffs to enter the land and 

stay in their house. That after knowing the ill intention of the defendant to 

grab the entire property of their father, the plaintiffs went to the house of 

the defendant at Biswanath Chariali and demanded partition of the land 

within the month of April,2015. Then the defendant agreed for partition 

before Bohag Bihu 2015 but later on she did not show any interest for the 

same and subsequently she refused to give any portion of land to the 

plaintiffs. Thereafter, in June 2015 some people informed the plaintiffs that 

the defendant was trying to sell of the schedule land to some customers and 

hearing about which the plaintiffs went to the residence of the defendant to 

enquire about it and at that time it was stated by the defendant that she is 

the sole owner of the land and she had every right to dispose of the 

property. That defendant illegally denied the legal rights and title of the 

plaintiffs i.e. 4/5th share (1/5th of  each plaintiff) in the schedule property.  

DEFENDANT/RESPONDENT’S CASE 

5. The defendant/respondent failed to contest case by filling written statement 

and the suit proceeded against him on ex-parte. 

POINTS FOR DETERMINATION  

6. Points for determination –  

(i) Whether Bhogeswar Rajkhowa, the predecessor in interest of 

the plaintiffs and the defendant had the right, title and 

interest over the schedule A land ? 

(ii) Whether the plaintiffs are entitled a decree for declaration of 

right, title and interest over 4/5th share (1/5th share of each) 

of the land as described in the schedule A ? 

(iii) Whether the plaintiffs are entitled to partition of the suit land 

mentioned in schedule A at a share of 1/5th for each ?  
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(iv) Whether the plaintiffs are entitled to any other relief(s) as 

prayed for ?    

7. And during trial, plaintiffs /appellants adduced both ocular and documentary 

forms of evidences and per contra the suit proceeded against the 

defendant/respondent on ex-parte.  

8. After hearing both sides, the learned trial court by the impugned judgment 

dated 04/08/2018 decreed the suit with cost. On being aggrieved and 

dissatisfied with the impugned judgment, the defendant/appellant preferred 

the present appeal, upon the following grounds: -- 

GROUNDS OF APPEAL 

1. That the learned Munsiff Gohpur has committed error of law 

and fact at the time of passing the impugned judgment and 

decree appeal against.  

2. That the learned Munsiff, Gohpur did not apply his mind 

judiciously at the time of passing judgment and decree appeal 

against, hence said judgment and decree is bad in the eyes of 

law .  

3. That the learned Munsiff, Gohpur has committed great 

mistake and error in facts and law at the time of passing the 

impugned judgment and decree against the 

appellants/plaintiffs.  

4. That the appellants/plaintiffs above to prove their case as per 

their pleadings, hence, learned trial court ought to decree the 

suit.  

5. That the impugned judgment and decree appeal against 

suffered from illegality causing miscarriage of justice and 

against all cannons of law, hence, liable to be set aside. 

6. That the learned trial court ought to relay on Ext.1. 

7. That the learned Munsiff, Gohpur passed this judgment 

mechanically without discussing the merit of the case, hence, 

the judgment and decree is liable to be set aside.  
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8. That in case of ex-parte proceeding, it is necessary for the 

plaintiff to prove only the prima facie case which the 

appellants/plaintiffs amply proved their case. 

9. That the learned trial court committing glaring mistake 

regarding it findings in para 10 of the judgment as it is not 

necessary to furnish the death certificate of their mother and 

their sisters. That no sensible person will falsely state 

regarding the death of nearest one.  

10. That the judgment and decree passed by the learned Munsiff, 

Gohpur is not in accordance with the pleadings and evidence, 

hence, said judgment and decree is liable to be set aside.   

DISCUSSIONS, DECISIONS & REASONS FOR SUCH DECISIONS 

9. On careful perusal of the judgment and order passed by the learned Munsiff 

Gohpur this court in the forthcoming discussions, shall try to the decide the 

following pertinent questions:-  

1. Whether learned Munsiff, Gohpur rightly decided and 

answered the points of determination of the plaintiffs ? 

2. Whether learned Munsiff, Gohpur rightly dismissed the suit 

of plaintiffs providing sufficient reasons? 

3. Whether learned Munsiff, Gohpur appreciated the evidences 

adduced by the plaintiffs/appellants properly leaving no 

stone unturned?  

4. Whether findings of learned Munsiff, Gohpur are based upon 

lawful consideration and settled provisions of law? 

10. In the light of Memo. of Appeal presented before this court by the 

plaintiffs/appellants, this court finds that the appellants’ side basically relied 

upon Ext.1 document and pleaded that learned trial court failed to 

appreciate Ext.1 document and dismissed the suit.  

11.  In the forthcoming discussions, this first appellate court shall try to 

understand as to whether the learned trial court had committed any illegality 

in dismissing the suit of the plaintiffs. Certainly, the suit before the learned 
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trial court proceeded ex-parte and learned trial court dismissed the suit 

opining that the mutation entry does not confer any right, title and interest 

in favour of the plaintiffs over the suit land. Learned trial court further 

opined that plaintiffs in their plaint pleaded that their mother Rupeswari 

Rajkhowa and one sister Ashrani Rajkhowa expired and they failed to file 

any death certificate on that. In this case, there is no denial in respect of the 

claim of the plaintiff and the suit proceeded ex-parte. It is settled 

propositions of law that even if a suit proceeded ex-parte the plaintiff has to 

establish his case by adducing trustworthy and cogent evidences. 

Plaintiffs/appellants in their plaint empathetically pleaded that they have 

inherited the suit property after death of their father Bhogeswar Rajkhowa 

and meanwhile their mother and one of the sister died issueless and 

accordingly their names have been mutated over the suit land and with the 

defendant Hemoprabha Rajkhowa Bhuyan. The plaintiffs/appellants in their 

averment claimed 4/5th share each in suit land along with separate 

possession and cost. Certainly, the plaintiffs side examined 4 nos. of 

witnesses and they corroborated and supported the entire story of the 

plaintiffs. The oral evidences adduced by the plaintiffs’ side remained 

unshaken and as it stands, and this court not finds anything to disbelieve 

their evidences. Ext.1 appears to be a Jamabandi of Patta No.191, Dag 

No.523, 527 where the names of the plaintiffs were duly recorded in place of 

their deceased father Bhogeswar Rajkhowa. Undoubtedly, the names of the 

plaintiffs are duly recorded over the suit land and learned trial court not 

relied upon that document. It is settled procedure of law that right, title and 

interest of a person cannot be declared solely on the basis of mutation 

entries, but said principle is applicable to the case where the other side 

brought on record better title than the plaintiff or where the title of the party 

disputed and clouded by the defendant by bringing out certain strong 

pleadings. In this case plaintiffs claimed their right, title and interest over the 

suit land admitting the share of defendant and the right, title claimed on the 

plea that their father Bhogeswar Rajkhowa was the original owner of the suit 
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land and after his death their names mutated over the suit land. The 

plaintiffs also proved such pleadings by adducing trustworthy evidence both 

oral and documentary in form. On the other hand, the defendant denying 

the claim of plaintiffs did not turn up. As such, there is no impediment to 

declare right, title and interest of plaintiffs over the suit land.   

12. Admittedly defendant had not submitted any written statement and 

eventually there is no denial of right, title and interest of the plaintiffs over 

the suit land. The plaintiffs’ witnesses have empathetically and firmly 

corroborated and supported the story of the plaintiffs and oral evidence fully 

proved and established their right, title and interest over the suit land. 

Learned trial court further erred in appreciating the fact of submitting or 

exhibiting death certificate of their mother Rupeswari Rajkhowa and one of 

the sister as it was not at all point of discussion or point to be adjudicated.  

13. Therefore, in the light of the aforesaid discussions, this court is of considered 

opinion that discussion and decision of learned trial court below needs 

interference from this first appellate court as learned trial court erred both in 

law and facts in dismissing the suit.  

14. Hence, the findings of the learned trial court is interfered with and 

consequent to that the suit of the plaintiff is decreed by granting the 

following reliefs :  

(i) Declaration of the plaintiffs right and title over 4/5th 

share (1/5th each) over the suit land with 

consequential relief of partition and separate 

possession of their share of lands by metes and 

bounds. 

(ii) That the suit be decreed for permanent injunction 

restraining the defendant from entering plaintiffs’ 

share of lands.    

(iii) All cost of the suit.  
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15. In the result, the appeal preferred by the appellants is allowed with cost by 

decreeing the suit and granting the following reliefs :  

(i) Declaration of the plaintiffs right and title over 4/5th 

share (1/5th each) over the suit land with 

consequential relief of partition and separate 

possession of their share of lands by metes and 

bounds. 

(ii) That the suit be decreed for permanent injunction 

restraining the defendant from entering plaintiffs’ 

share of lands.    

(iii) All cost of the suit.  

16. Prepare a preliminary decree accordingly. The appeal is disposed of on 

contest with cost. Send down the Case Record, along with a copy of this 

judgment to the ld. Court. Given under my hand & seal of the Court on the 

1st February’2020. 

 

 

 

(N. J. Haque) 

Civil Judge 

                         Tezpur, Sonitpur 

Dictated and corrected by me. 

 

 

 

 

 

 

 

 

    

(N. J. Haque) 

Civil Judge 

Sonitpur, Tezpur 
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ANNEXURE 

 

Plaintiff Witnesses:   
i PW-1     : Smt. Jun Rajkhowa Chutia @ Bina Rajkhowa 
ii PW-2     : Smt. Chinu Saikia Rajkhowa 
iii PW-3     : Smt. Nayanmoni Rajkhowa 
iv PW-4     : Smt. Linu Rajkhowa Ali 

         
 
Plaintiff Exhibits:  

i Ext.1 : Jamabandi  
 

 
Defendant Witnesses:  : NIL 

 
 
Defendant Exhibits :  :  NIL 

 
 

 
 
 

(N. J. Haque) 
                                                                                                 Civil Judge 

                         Tezpur, Sonitpur 
 
 
Dictation taken and  

Transcribed be me: 

 

 

 

(J. K Muru), Steno.  


