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This appeal has been preferred U/O-41 Rule 1 of CPC 
against the preliminary judgment and decree dated 
30-06-2018 passed by the learned Munsiff, No.2, 
Tezpur in Title Suit No.28 of 2015, decreeing the suit 
of the respondents/plaintiffs, and came up for final 
hearing on -06-01-2020 in presence of following 
Advocates :- 

 
Learned Advocate appearing for the Appellant : - Mr P. C. Saikia, Advocate  
Learned Advocate appearing for the Respondents : - Mr. T. Paul, Advocate 
 

J   U   D G M   E N T 

1. This first appeal has been preferred by the defendant/appellant on being 

dissatisfied with the Judgment and Decree passed by Ld. Munsiff, No.2, 

Tezpur dated 30-06-2018, vide T.S No- 28 of 2015, whereby the learned trial 

court decreed the suit on contest with cost.  

2. Upon admission of the appeal for hearing, the notice was issued to the 

respondents and the original case record of Title Suit no-28/ 2015 was called 

for and subsequently received. 

3. In order to decide the appeal, let me describe, in brief, the facts leading to 

this appeal:-- 

PLAINTIFFS/RESPONDENT’S CASE 

4. Case of the plaintiffs/respondents appears to be in a narrow campus is that 

original owner of the suit land measuring 1 Bigha 1 Katha 4 Lessas covered 

by Dag No. 860 of Periodic Ptta No.223 was late Arjan Ali who resided there 

with his two wives and children. That from wife of Arjan Ali, he had two 

children i.e. plaintiff No.2 and defendant and from his second wife he had 

one child plaintiff No.1. As such,  the plaintiff and defendant appears to be 

brother and sisters.  It is further pleaded that after the death of Arjan Ali his 

two wives and children inherited the said property and after the death of his 

two wives, the  plaintiff and the defendant inherited the  suit property and 

enjoying the same by mutating their names in the Jamabandi of PP No.223. 

That both plaintiffs are the married daughters of Late Anjan Ali and it is only 

the defendant who has been residing in the original paternal house 

constructed by Late Arjan Ali. That on 02-12-2012 the plaintiffs requested 
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the defendant to partition the suit land but the defendant stated that the 

plaintiffs have no right, title and interest over the suit land and finding no 

other alternative, the plaintiff No.1 filed the partition case no.289/12-13 and 

defendant submitted written objection against the prayer of partition. That 

the plaintiffs are entitled for the 2/3rd share in the schedule property and 

structures thereon and further entitled to have partition along with separate 

possession. Hence, the plaintiffs brought the instant lawsuit praying 

following reliefs :  

(i) Decree for declaration of the plaintiffs‟ right and title 

over 2/3rd share over the suit land and house with 

consequential relief of partition and separate 

possession of their 2/3rd share thereon by metes and 

bounds.  

(ii) Decree for permanent injunction restraining the 

defendant and his wife and men from entering into 

and occupying the plaintiffs‟ 2/3rd share of schedule 

land and house after the decree for separate 

possession of the plaintiffs‟ 2/3 share over the suit 

property.  

(iii) All cost/s of the suit against the defendant ;  

(iv) All other relief/s as the court may deem fit and proper. 

   DEFENDANT/APPELLANT’S CASE 

5. The defendant/appellant contested case of plaintiff by filling written 

statement both in law and facts. The defendant submitted that although the 

plaintiff No.2 and the defendant are brother and sister but during the life 

time of their father Arjan Ali, the first wife took the plaintiff no.2 with her 

and eloped with another person at Dalgaon and married him and staying 

there and then defendant was aged of one year old. That in the year 1988 

plaintiff no.2 came to muslim gaon and resided in a rented house and at that 

time Arjan Ali was alive and warned the plaintiff no.2 not to come to his 

house as he has declared her „Tajyaputri‟. That after the death of Arjan Ali 
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plaintiff no.2 requested the defendant to give shelter to her and her family 

and defendant gave her more or less 1 katha of land where they resided by 

constructing a katcha house and kitchen but the plaintiff no.2 slowly and 

gradually encroached more then 1 Katha 10 lessas of land.  It is further 

pleaded by the defendant that plaintiff No.1 married to Hindu male against 

the wish of Arjan Ali and adopted the name Nirmali Devi and never came to 

look after her father. That during the life time of Arjan Ali 1 Katha of land 

was sold to another person and the plaintiffs have already relinquished their 

respective share in the schedule property long back, as such the plaintiffs 

are not entitled to get any relief as prayed for.  

ISSUES 

6. Upon the pleadings of both the sides the learned trial Court has framed the 

following issues :  

(1) Whether there is any cause of action for the suit ? 

(2) Whether the suit is maintainable ? 

(3) Whether the plaintiff has right, title and interest over 2/3rd 

share in the suit property ? 

(4) Whether the plaintiff is entitled to partition of 2/3rd share in 

the suit property ? 

(5) Whether the plaintiff is entitled to separate possession of 2/3rd 

share in the suit property after partition by evicting the 

defendant ? 

(6) Whether the plaintiff is entitled to the decree as prayed   for ?  

(7) To what other relief the party is entitled to ? 

7. And during trial, plaintiffs /respondents adduced both ocular and 

documentary forms of evidences and per contra the defendant side 

examined two witnesses and exhibited 2 nos. of documents.  

8. After hearing both sides, the learned trial court by the impugned judgment 

dated 30/06/2018 decreed the suit with cost. On being aggrieved and 

dissatisfied with the impugned judgment, the defendant/appellant preferred 

the present appeal, upon the following grounds: -- 
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GROUNDS OF APPEAL 

1. That the learned Munsiff court committed great error of facts and laws at 

the time of passing the impugned judgment and decree. 

2. That the learned Munsiff did not apply her mind judiciously at the time of 

passing the impugned judgment and decree hence, the same cannot be 

treated as valid judgment and decree.  

3. That the learned Munsiff court has wrongly decided the suit by non-

framing of following proper issues :  

“Whether the plaintiffs being Muslim women are entitle to equal 

share with their brother defect under Mohammedan Law ? 

“Whether the plaintiff married with a Hindu man and changed her 

name as Nirmali Devi during the life time of her father and if so, 

whether she is entitled to get any share in the suit land?”  

4. That the learned Munsiff court committed great mistake of law and fact 

at the time of deciding the Issue Nos.1,2,3,4,5,,6 and 7.  

5. That the learned Munsiff court by wrong discussion of fact, law and 

evidence on record has wrongly decided the Issue Nos.1 and 2 in favour 

of the plaintiffs and against the defendant.   

6. That the learned Munsiff ought not to have decided the issues Nos.3,4 

and 5 together. 

7. That the whole discussion and decision of Issue Nos.3,4 and 5 against 

the Mohammedan law and fact. 

8. That the learned Munsiff court has decided those three issues by 

exceeding her jurisdiction which is not permissible under Mohammedan 

law. 

9. That according to Mohammedan law the share of son and daughter are 

different and not equal as provided in Hindu law.  

10. That the learned Munsiff court without properly discussing the law 

involved in the suit has wrongly decided the issues Nos.1,2,3,4 and 5 

and thus have committed great wrong at the time of passing the 

impugned judgment and decree. 
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11. That the learned Munsiff court ought to have dismissed the suit when 

the plaintiffs have failed to prove their pleadings at the time of trial.  

12. That the learned Munsiff court without discussion has wrongly decided 

the issues No.6 and 7.   

13. That the learned Munsiff court without properly discussed the facts, 

evidence on record and misread and misapplied the law wrongly decided 

not only the issues but also wrongly decided the suit.  

14. That the learned Munsiff court without properly discussing the oral and 

documentary evidence and just and lawfully applying the law involved in 

the suit, mainly on surmise and conjecture for which the court has 

committed wrong in deciding the suit. 

15. That the judgment and decree challenged suffers from illegality, material 

irregularities and being wrong, unjust, inequitable, without jurisdiction 

caused miscarriage of justice and is against all cannons of law, hence, 

need to be set aside and reversed.     

16. That the learned Munsiff court has wrongly decided the suit by placing 

the burden of proof wrongly on the defendant on all the issues.   

EVIDENCE OF PLAINTIFF/RESPONDNET’S SIDE 

9. To decide the contentions of the appellant/defendant let us reproduce some 

relevant portions of the evidences adduced by both the sides. PW-1 in her 

evidence-in-chief reproduced her contention of the plaint and exhibited 3 

nos. of documents. In her cross-examination she further deposed that this 

suit was filed by her sister Najibun Nessa against her brother Najir Ali. Her 

mother‟s name is Gulpur Begum and she is dead. She was marred in 1991. 

There was a public meeting held, as the plaintiff no.2 took possession of 

land by force. She has mutated her name over the suit land in the year 2011 

after the death of her father.  

10. PW-2 supported the version of the plaintiff by reproducing the contentions of 

the plaintiff in his evidence-in-chief and he was not crossed as he failed to 

appear before the court. 

 



7 
Title Appeal No-19/18 (Arising out of T.S No-28 of 2015) 

Md. Nazir Ali Vs. Mustt. Nurun Nessa and ors 

 

EVIDENCE OF DEFENDANT’S/APPELLANTS SIDE 

11. DW-1 has submitted his examination in chief supporting the contentions of 

the written statement and he in his cross-examination deposed that land 

measuring 1 Bigha 1 Kathas is under his possession. He knows who owned 

the suit land previously. Suit was previously owned by his father. He has 

refused to give half share of the land, measuring 1 Bigha 1 katha 4 lessas, 

left by his father to his sisters, i.e. plaintiff Nos. 1 and.2.  Plaintiffs are his 

sisters. He cannot say under what basis he has stated that statements in 

para no.4 of the affidavit of plaintiff No.1 is false. His father has constructed 

an Assam type house along with latrine, bathroom over the suit land during 

his life time. He has falsely mentioned in para no.4 of his affidavit that 

plaintiff no.2 was residing in the muslim gaon in 1988. In the Assam type 

house constructed by his father, his sisters have no right as he has. He has 

declared that the statement made in para no.13 of his affidavit to the effect 

that he has filed objection in the partition case field by plaintiff. Though he 

has built house over the suit land, he has not obtained any permission or no 

objection from the Gaon Panchayat and nor he has submitted any house 

number or any number issued by Gaon Panchayat in this suit.  There are 

mutation of the names of his sister along with him in the suit land. His father 

did not leave any writing to the effect that the suit land measuring 1 bigha 1 

katha 4 lessas completely belongs to him.   

12. DW-2 supported the version of the defendant by reproducing the 

contentions of the defendant in his evidence-in-chief. He in his cross-

examination deposed that Arjan Ali has two daughters. Said land is actually 

belongs to father of plaintiffs and defendant and it was a joint property. 

Najiban Nessa ( plaintiff no.2) is residing over the suit land constructing 

house over the suit land. Suit land was previously owned by Arjan Ali but he 

cannot say if the plaintiffs have equal right as the defendant has.   

DISCUSSIONS, DECISIONS & REASONS FOR SUCH DECISIONS 

13. On careful perusal of the judgment and order passed by the learned Munsiff 

No-2, Sonitpur, Tezpur this court in the forthcoming discussions, shall try to 
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the decide the following pertinent questions:-  

1. Whether learned Munsiff No-2, Sonitpur, Tezpur rightly 

decided and answered the issues no-3, 4, 5 and 6 in favour 

of the plaintiffs ? 

2. Whether learned Munsiff No-2, Sonitpur, Tezpur rightly 

decreed the suit of plaintiffs providing sufficient reasons? 

3. Whether learned Munsiff No-2, Sonitpur, Tezpur appreciated 

the evidences adduced by the plaintiffs/respondents 

properly leaving no stone unturned?  

4. Whether findings of learned Munsiff No-2, Sonitpur, and 

Tezpur are based upon lawful consideration and settled 

provisions of law? 

14. Taking notes, upon the questions formulated by the court in the upcoming 

discussions this first appellate court shall try to answer the questions above 

including the grounds of appeal of appellant in the light of evidence adduced 

by the plaintiff/respondent as well as the appellant/defendant in original suit. 

15. On careful perusal of the Memo. of Appeal, this court finds that 

appellant/defendant basically raised strong objection against the discussion 

and decision of Issue Nos.3,4 and 5 and further raised a pertinent question 

as to whether plaintiffs being the muslim women are entitled to equal share 

with their brother/defendant as per Mohammedan law. Hence, in the light of 

grounds pleaded in the Memo. of Appeal, this first appellate court finds 

sustainable and reasonable grounds to discuss the Issue Nos.3, 4 and 5 

together at the outset.  

16. Certainly, the learned trial court discussed the Issue Nos.3, 4 and 5 together 

for the sake of convenience and those issues were answered in affirmative 

and in favour of the plaintiffs/respondents.  

17. Now, in the forthcoming discussion, this first appellate court shall try to 

ascertain whether the learned trial court erred both in law and facts in 

answering those issues in affirmative and in favour of the 

plaintiffs/respondents.  
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18. Issue No.3 relates to whether the plaintiffs have right, title and interest over 

2/3rd share in the suit property ?  Issue No. 4 relates to the fact as to 

whether the plaintiffs are entitled to partition of 2/3rd share in the suit 

property ? and Issue No.5 relates to the fact as to whether the plaintiffs are 

entitled to separate possession of 2/3rd share in the suit property after 

partition and evicting the defendant ? All the aforesaid issues are co-relates 

and as such for convenience, let discuss all the issues together.  

19. Undeniably, the plaintiffs being the daughter of Late Arjan Ali claimed their 

right, title and interest over the suit property along with the partition and per 

contra, the defendant/appellant Md. Nazir Ali claimed that his father late 

Arjan Ali declared the plaintiff No.2 as “tajyaputree” and the plaintiff no.1 

adopted the name Nirmali Devi marrying a Hindu male person, as such they 

are not entitled to get any share from the suit land. The defendant further 

pleaded that the plaintiffs long before relinquished their claim over the suit 

property.  

20. Now, it is the burden of the plaintiffs to establish as to whether they have 

got any right, title and interest over the suit land along with the defendant. 

The defendant empathically admitted the status of the plaintiffs and 

accepted them to be his sisters and as such, there is no question to decide 

the status of plaintiffs. Now, only question remains whether the plaintiffs 

have relinquished their claim over the suit property or whether late Arjan Ali 

declared plaintiff No.2 as “tajyaputree” ?  

21. In this case, both sides adduced ocular as well as documentary forms of 

evidences and on careful perusal of the documentary forms of evidences, it 

disclosed before this court that plaintiffs examined as many as 2 nos. of 

witnesses out of which PW-1 is Mustt. Nurun Nessa and PW-2 is Bokdul 

Saikia. PW-1 was cross-examined by the defendant‟s side and the case 

record of learned trial court below not disclosed anything about cross-

examination of PW-2 and the evidence of PW-2 also not been expunged. Per 

contra, the defendant side examined 2 nos. of witnesses and exhibited two 

documents, i.e. copy of Jamabandi and revenue receipts. Plaintiffs exhibited 
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the copy of Jamabandi of PP No.223 of Dag No.580 as Ext.1 and Ext.2(1) to 

2(9) land revenue receipts and Ext.3 is the certified copy of partition case 

No.289/12-13.  

22. I have meticulously travelled through the oral as well as documentary forms 

of evidences on record and it finds that PW-1 supported and corroborated 

the version of the plaint and defendant side during her cross-examination 

failed to dismantle her credence by bringing out any sort of material 

contradictions. DW-1 during his cross-examination admitted that he is 

possessing 1 bigha 1 katha 4 lessas of land and said land earlier recorded in 

the name of his father. He also deposed that he denied to provide half share 

of 1 bigha 1 katha 4 lessas of land to his sisters i.e. plaintiff Nos. 1 and 2. He 

also admitted the plaintiffs to be his sisters. He also admitted that plaintiff 

no.2 has been possessing the suit land since from the year 2005 after death 

of his father. DW-2 deposed that Ajana Ali has two daughters. Said land is 

actually belongs to father of plaintiffs and defendant and it was a joint 

property. Najiban Nessa (plaintiff no.2) is residing over the suit land 

constructing house over the suit land.  

23. As such, on appreciation of evidences on record, both oral as well as 

documentary in form, this court finds that plaintiffs names were being duly 

recorded over the suit property along with the other pattadars of suit dag 

and patta and also further established and proved before this court that 

plaintiff no.2 has been possessing the suit land since from the year 2005 

after death of her father and she is paying the revenue vide Ext.2 series and 

further more one partition case was filed by the plaintiffs vide Ext.3.  

24. Hence, it is seen that plaintiffs and defendant are brothers and sisters as 

admitted by the defendant himself. The defendant put forwarded the 

following reasons, in denying the share of the plaintiffs over the suit land.  

(i) That first wife of Arjan Ali took plaintiff no.2 with her and 

eloped with another person at Dalgaon and married him and 

stayed with him during the life time of Arjan Ali ; 

(ii) That Arjan Ali during his life time declared plaintiff no.2 as 
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„Tajya putree‟ ;  

(iii) That plaintiff No.1 got married with a Hindu male against the 

wish of Arjan Ali and never looked after her father and 

defendant and she cut off all her relation with the defendant 

and her family members ;  

(iv) That plaintiffs have already relinquished their respective 

shares in the suit land long before.  

25. The burden to prove a fact is always on the person who asserts it. The 

defendant although pleaded in the written statement that he gave 1 Katha 

land to plaintiff no.2 but he himself in his cross-examination stated that he is 

in possession of 1 bigha 1 katha and 4 lessas which is the entire suit land. 

Further he admitted in his cross-examination that he wrongly wrote that 

plaintiff no.2 returned from Muslimgaon in the year 1988 which draws the 

presumption that plaintiff No.2 never left her home until her marriage. The 

defendant has not lead any evidence to prove that plaintiff no.2 was 

declared “Tajyaputree” by Arjan Ali during his life time. DW-2 although said 

that plaintiff no.2 was declared “Tajyaputree”  by Arjan Ali in his evidence 

but in his cross-examination he stated that he does not know if she was 

declared so either by writing or orally. DW-1 in his cross-examination also 

admitted that the suit land is mutated in the name of both plaintiffs and 

defendant himself. Further DW-2 also testified that the suit land is the joint 

property of both plaintiffs and defendant. It is a settled law that 

relinquishment of share in an immovable property must be through a 

registered deed. Although the defendant in his written statement stated that 

both the plaintiff have relinquished their respective share in the suit land but 

failed to produce any deed in respect of the relinquishment nor led any 

cogent evidence in this regard.     

26. Therefore, in the light of the aforesaid discussion, this court finds that 

plaintiffs have got their right, title and interest over the suit property, but it 

will not be lawful to say that plaintiffs are entitled to 2/3rd share of the suit 

property, rather the plaintiff being the daughters of Arjan Ali and sister of 
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defendant are entitled to 1/8th share each from the suit property and they 

should not be given any share more than the share of defendant who is the 

son of Late Arjan Ali. Hence, Issue No.3,4 and 5 are answered partly in 

affirmative and in favour of the plaintiffs.          

27. Now, coming to the Issue No.6 which relates to whether the plaintiff is 

entitled to the decree as prayed  for ? Undeniably, the plaintiffs/respondents 

prayed 2/3rd share from the suit property and partition along with separate 

possession. In the light of discussion and decisions of issue nos. 3,4 and 5, 

this court finds that the plaintiffs are being the daughters of Arjan Ali and 

sisters of defendant only entitled to 1/8th each share from the suit land as 

per the Muslim Law of Succession and as such plaintiffs are entitled to the 

following reliefs :  

(i) Decree of declaration of plaintiffs right, title and 

interest over 1/8th share each from the suit land ;  

(ii) Decree of declaration of partition and separate 

possession of 1/8th share ;  

(iii) A preliminary decree of partition  

(iv) Cost of the suit.  

28. As such, it is seen that learned trial court erred in decreeing the suit by 

granting declaration of right, title and interest of plaintiffs over 2/3rd share 

along with other reliefs.  

29. Accordingly, discussion and decision of learned trial court below deserve 

interference from this first appellate court and consequently the reliefs 

granted by learned court below modified by way of granting the following 

decree :  

(i) Decree of declaration of plaintiffs right, title and 

interest over 1/8th share each from the suit land ;  

(ii) Decree of declaration of partition and separate 

possession of 1/8th share ;  

(iii) Preliminary decree of partition and  

(iv) Cost of the suit.  
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30. In the result, appeal preferred by the appellant/defendant is allowed by way 

of modifying the judgment and decree pronounced by the learned court 

below and granting the following reliefs :  

(i) Decree of declaration of plaintiffs right, title and 

interest over 1/8th share each from the suit land ;  

(ii) Decree of declaration of partition and separate 

possession of 1/8th share ;  

(iii) Preliminary decree of partition and  

(iv) Cost of the suit.  

31. Prepare a decree accordingly. The appeal is disposed of on contest with cost. 

Send down the Case Record, along with a copy of this judgment to the ld. 

Court. Given under my hand & seal of the Court on the 1st February‟ 2020. 

 

 

 

(N. J. Haque) 

Civil Judge 

Tezpur, Sonitpur 

Dictated and corrected by me. 

 

 

 

 

 

 

 

 

 

  

    

(N. J. Haque) 

Civil Judge 

Sonitpur, Tezpur 
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ANNEXURE 

 

Plaintiff Witnesses:   
i PW-1     : Mustt. Nurun Nessa 
ii PW-2     : Bokdul Saikia 

         
 
Plaintiff Exhibits:  

i Ext.1 : Jamabandi copy of PP No.223, dag no.850      
ii Ext.2(1) to 2(19) : land revenue receipts   
iii Ext.3   : partition case no.289/12-13 of Tezpur Circle  

     Office 
 
Defendant Witnesses: :  

i DW-1     : Md. Nazir Ali 
ii DW-2     : Md. Mukun Ali 

 
 
Defendant Exhibits :  :   

 
i Ext.1   : Jamabandi copy  
ii Ext.2(1) to 2(19) : land revenue receipts   

 
 

 
 

(N. J. Haque) 
                                                                                                 Civil Judge 

                         Tezpur, Sonitpur 
 
 
Dictation taken and  

Transcribed be me: 

        

(J. K Muru), Steno.  


