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                   IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS

     Tezpur, Sonitpur

          PRESENT:  Ms. Sparsita Garg, M.A, LL.M, AJS

              Judicial Magistrate First Class,

   Tezpur, Sonitpur

P.R. Case No. 07/2018

State

Versus

Raju Sarmah

 (Under section 448/353/352/323 of IPC)

   Offence explained on: 20.11.2018

Evidence recorded on: 21.12.2018, 19.08.2019

             Statements recorded on: 03.09.2019

             Arguments heard on: 03.09.2019

             Judgment delivered on:  16.09.2019

   Advocate for the Prosecution: Ms. Neeva Devi and Mr. Tapan Das

             Advocate for the Accused: Mr K.K Bordoloi

                                                                J U D G E M E N T

  Prosecution Case in brief: 

1. Prosecution  is  initiated  on  the  basis  of  written  ejahar  dated
06.11.2017 stating interalia  that  on  05.11.2017 at  about  12.45  p.m.,
when the informant was at his workplace accused went in search of the
informant and entered inside his room and hit him with a bangle as a
result of which the informant sustained to injuries.  The informant was
rescued by his fellow staff.  It  is further alleged that the accused was
accompanied by two other persons. Hence this case.

2. On receipt of the Lalmati outpost forwarded the same to officer in
charge of Tezpur Police Station for registering the case and accordingly
the  case  was  registered  as  Tezpur  P.S.  case  no.  2274/17  u/s
448/353/352/323/34  of  the  Indian  Penal  Code.  Thereafter,  I/O  has
launched the investigation of this case. After completion of investigation,
I/O has finally submitted charge sheet u/s 448/353/352/323 of the IPC
against the accused. 
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3. Thereafter,  cognizance  has  been  taken  and  summon  have  been
issued  to  the  accused  person.  On  appearance  of  accused  person
necessary  documents  required u/s  207 Cr.P.C have been furnished to
him.  On perusal  of  the materials  on record particulars  of  offence u/s
448/353/352/323  of  IPC  is  read  over  and  explained  to  the  accused
person to which he pleaded not guilty and claimed to be tried. 

4. Prosecution, in support of its case has examined as many as five (5)
witnesses. 

5. Accused person is examined u/s 313 Cr.P.C and their statements are
recorded in separate sheets as far as possible in their own words tagged
with the case record. He denied all the allegations levelled against him.

6. I have heard the arguments advanced by the learned counsel for the
accused person and Ld. A.P.P. Perused the materials available in the case
record.  Upon hearing  both  the  parties  and on  perusal  of  the  record,
following points for determination are formulated for proper adjudication
of this case. 

POINTS FOR DETERMINATION: 

Point No. 1:   Whether the accused on 05.11.2017 at about 12.45 p.m.,
committed  house  trespass  by  enterering  inside  Inspection  bunglow
where the informant resides and thereby committed an offence under
section 448 of the Indian Penal Code? 

Point No. 2: Whether the accused on the same date, time and place
prevented or deter the informant from discharging his duty as public
servant  and  thereby committed  an  offence  under  section  353  of  the
Indian Penal Code? 

Point No.3: Whether the accused  on the same date, time and place
assaulted or used criminal force to the informant and thereby committed
an offence punishable under section 352 of the Indian Penal Code?

Point No. 4: Whether the accused person on the same date, time and
place voluntarily caused hurt to the informant and thereby committed an
offence punishable under section 323 of the Indian Penal Code?

DISCUSSIONS, DECISIONS AND REASONS THEREOF: 

7. In the instant case the prosecution side examined as many as five
witnesses.  Among  the  witnesses  P.W-2  Khemraj  Sarma is  the
informant  as  well  as  victim  of  the  alleged  incident.  P.W-1  Achyut
Chakraborty and P.W-3 Saidur Rahman,  P.W-4 Nitish Dutta are
working as staff in the inspection bunglaw where the alleged incident
took place and  P.W-5 Dr Hiranjan Saikia is the medical officer. In
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the ejahar it is alleged that the accused on the date of occurrence at
12.45  a.m.,  entered  into  the  Inspection  bunglow  and  assaulted  the
victim. The said incident is also corroborated by P.W-1, P.W-3 and P.W-4
who are alleged to be present at the place of occurrence. P.W-1 in his
evidence stated that on being informed by P.W-3 he reached the place of
occurrence and saw both the informant and the accused pulling each
other and engaging themselves in a scuffle. He further stated that he
saw blood oozing out from the head of the victim cum informant. The
witness however could not say as to how the injury was caused to the
informant. 

8. P.W-3 is in evidence stated that he saw the accused entered into the
room of  the  informant  and  at  that  time  he  was  waiting  outside.  He
thereafter  heard  that  the  accused  slapped  the  informant  but  his
evidence shows that he was not present inside the room to witness the
assault on the informant and he also could not say how the injury was
caused to the informant. P.W-3 however corroborated the evidence of
P.W-1 stating that he saw blood oozing out from the head of the victim
cum informant but he could not say as to how the injury was caused to
the informant. 

9. P.W-4 is another witness who stated that a scuffle between both the
parties and he saw both the parties engaged themselves in assaulting
each other. However, he remained silent that the victim sustained to cut
injury  on  his  head.  Therefore  the  witness  did  not  corroborate  the
evidence of PW-1 and P.W-3 on this fact.

10. Now the victim in his evidence as well as ejahar stated that while he
was on his duty accused accompanied by two other persons came to his
workplace and without any reason assaulted him and thereafter P.W-1,
P.W-3 and P.W-4 rescued him. However all the witnesses remained silent
that the accused was accompanied by some other persons. Therefore on
this fact witnesses did not corroborate the informant. According to the
victim,  P.W-1  and  P.W-3  saw  blood  oozing  out  from the  head  of  the
informant but on going through the medical report of the medical officer
examined as P.W-5 it is seen that on examination of the victim he found
abrasion on the left leg and no other injuries found. This itselfs nullifies
the evidence of the victim cum informant as well as other witnesses that
the victim received cut injuries on his forehead. P.W-1, P.W-3 and P.W-4
who are alleged to be eye witnesses to the occurrence remained silent
that  victim received  injury  on  his  left  leg.  Thus,  the  evidence  of  the
informant  cum  victim  as  well  as  the  other  witnesses  appears  to  be
doubtful that accused has caused injuries to the victim.

11. The informant as well as other three witnesses corroborated each
other that the accused entered the Inspection bunglow and assaulted
the informant. The informant in his evidence in chief as well as in the
ejahar remained silent that the accused is his brother-in-law. However in
his cross examination he admitted the fact that accused is his brother-in-
law. The informant also admitted the fact that there is marital discord
with his wife who lodged cases against him pending before the court.
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Therefore,  the informant has tried to hide material  fact  regarding his
strained relationship with the accused. Hence his evidence also appears
to be doubtful. 

12. Further P.W-3 stated that the accused took permission to enter into
the room of  the informant and the accused being the relative of  the
informant, his entry into the room cannot be regarded as trespass. In the
instant  case  all  the  four  witnesses  are  employees  of  the  Inspection
bunglow  and  they  are  highly  interested  witnesses.  Therefore,  their
evidence is required to be corroborated by independent witnesses but
none has being examined. 

13. P.W-4 in his evidence stated that many other people were present at
the time of the incident but none could be examined by the prosecution
side. Therefore the evidence of the witnesses appears to be doubtful that
the accused was involved in the alleged incident.  There is nothing to
show that the accused used criminal force upon the victim. The evidence
of the witnesses remained silent that the accused used criminal force
and thereby deterred the informant from discharging his duties. Though
the informant has stated that he was on duty on that night but the said
facts has not been corroborated by P.W-1, P.W-3 and P.W-4. Therefore
there is nothing to hold that accused committed offence u/s 353 IPC.
Considering  the  evidence  in  entirety  it  is  found that  the  prosecution
failed to bring home the charges against the accused and he deserves to
be acquitted and is accordingly acquitted. 

                    ORDER

14. In view of the above discussions, I am of the considered opinion that,
prosecution  has  failed  to  establish  the  case  against  accused  person
namely Raju Sarma. Accordingly, accused is acquitted of the charges u/s
448/353/352/323 of IPC levelled against him in this instant case. 

15.  Set the accused person at liberty forthwith unless wanted in any
other case. 

16. The bail bond for the accused person is extended for a further period
of six (6) months. 

17. The case is disposed of on contest accordingly. 

Given under my hand and seal on this 16th day of September, 2019 at
Tezpur, Sonitpur                           

            

                   (Ms. Sparsita Garg)
                                                    Judicial Magistrate First Class
                                                                                    Tezpur, Sonitpur
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                                         APPENDIX

A WITNESS OF PROSECUTION:

            1. P.W-1: Achyut Chakraborty

            2. P.W-2: Khemraj Sarmah

            3. P.W-3: Saidur Rahman

            4. P.W-4: Nitish Dutta 

            5. P.W-5: Dr Hiranjan Saikia

B EXHIBITS OF PROSECUTION:
 

1. Exhibit 1: Ejahar

2. Exhibit 1 (1): Signature of P.W-2 in the ejahar.

3. Exhibit 2: Medical report

4. Exhibit 2(1): Signature of P.W-5 in the medical report

C WITNESS OF DEFENSE: NIL

D EXHIBITS OF DEFENSE: NIL

                                                                                                            

                                                      

          (Ms. Sparsita Garg)
                                                                       Judicial Magistrate First Class
                                                                                 Tezpur, Sonitpur
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