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                  IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS

                Tezpur, Sonitpur

PRESENT:  Ms. Sparsita Garg, M.A, LL.M, AJS

        Judicial Magistrate First Class,

Tezpur, Sonitpur

     M.R. Case No. 101 of 2018

                  (u/s 125 Cr. PC)

                 Smti.  Rekha Kalita

                 W/O: Sri. Charitra Kalita                     
                 Resident of:  Garuwan patti P.S:Tezpur                                             

               District: Sonitpur, Assam................1st Party/ Petitioner.

    ...….......Versus...............

                 Sri Charitra Kalita

                   S/O: Late Krishman Kalita
                  Resident of: Dakshin Madina, Dighelasuwa P.S: Ghargrapar,                 

        District: Nalbari, Assam.................2nd Party/ Opposite Party.

Ex- Parte evidence submitted on: 09.05.2019

Ex- Parte argument heard on: 20.05.2019

Ex- Parte final order passed on: 29.05.2019

Advocate for the Petitioner/ First party: Mr. Rajib Gohain

Advocate for the Opposite Party/Second party: None appeared
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         EX- PARTE FINAL ORDER

1. This is a petition filed u/s 125 of the Code of Criminal Procedure, 1973
(hereafter referred as Cr.P.C) by petitioner Smti. Rekha Kalita (hereafter
referred as 1st party) claiming maintenance for herself amounting to Rs
15,000/- (Rupees Fifteen Thousand Only) per month from the Opposite
Party Sri. Charitra Kalita (hereafter referred as 2nd party).

2. The case of the petitioner, in brief, is that the petitioner was married
to the Opposite Party in the year 2013 as per Hindu rites and laws and
thereafter they started to reside together as husband and wife in the
matrimonial house of the Opposite Party. The petitioner submits that the
she is the second wife of the Opposite Party as he was earlier married to
another  woman Namita Kalita  from whom he obtained divorced.  It  is
submitted by the petitioner that the Opposite Party tormented physical
tortures  on  her  without  any  reason  but  when  the  petitioner  tried  to
inform the matter before the police, the opposite party in writing assured
that he will never torment any tortures on the petitioner in the future. In
the year 2017 petitioner was admitted at Excel Care Hospital, Guwahati
for implanting a pace maker. After her release from hospital  she took
refuge  at  her  parental  house.  On  26.07.2018 the  petitioner  came to
Guwahati  for  her  check  up  and  thereafter  she  returned  back  to  her
matrimonial house. The opposite party without any reason dragged the
petitioner by her hairs, gave her blows and also tried to catch hold of her
neck. The petitioner finding no alternative took refuge at the house of
her neighbour but the opposite party dragged her from the neighbour’s
house and physically assaulted her in the road in front of the public.
When the villagers gathered and asked him not to do so, the opposite
party  went  away  and  thereafter  police  rescued  the  petitioner.  On
29.09.2018 the petitioner lodged an ejahar before the Dhomdhoma P.S.,
Nalbari. The petitioner submits that since then the opposite party has
not asked about the wellbeing of the petitioner. The opposite party was
an employee of CRPF and earned Rs. 50,000/- (Rupees Fifty Thousand
Only)  per  month.  On  31.05.2018  the  opposite  party  retired  from his
service  and  at  present  he  earns  pension  amounting  to  Rs.  30,000/-
(Rupees Thirty Thousand Only) per month. Therefore, the petitioner has
prayed for granting an amount of Rs. 15,000/-(Rupees Fifteen Thousand
only) per month from the opposite party as maintenance. 

3.  The  opposite  party  appeared  before  the  court  and  submitted  his
written statement. The opposite party in his written statement has, in
fact, denied that the petitioner is not his second wife and that he has not
obtained divorce from his first wife. The opposite party submits that he
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worked  as  a  chaukidar  in  the  CRPF  but  due  to  his  ailment  he  took
voluntary retirement from his service. The Opposite Party denied all the
allegations regarding physical tortures meted to the petitioner and that
no  written  agreement  between  the  parties  was  ever  executed.  The
Opposite Party submits that he availed a loan for implanting pace maker
for the petitioner and that he is still repaying the loan from his monthly
salary. The petitioner at her own will resided at her parental house after
coming from Guwahati.  In  the mean time the opposite party suffered
from ailment and had to taken voluntary retirement from his service but
the petitioner never visited his house to look after him. The Opposite
Party also denied that on 26.07.2018 the petitioner visited his house and
that he beat her. It is further submitted that the petitioner levelled false
allegation against him in this regard. The opposite party in his written
statement also denied earning Rs. 50,000/- (Rupees Fifty Thousand Only)
per  month  and  that  he  draws  a  pension  amounting  to  Rs.  60,000/-
(Rupees Sixty Thousand Only). It is stated by the opposite party that the
petitioner resided at his house for a few days and the petitioner thinking
that she will have to return the money belonging to the opposite party
which was deposited at her account has lodged this false case against
him.  The  opposite  party  submits  that  the  petitioner  never  stayed
properly with him for a single day and that she only had the intention to
take away his money.  As the opposite party is suffering from various
ailments, hence he is not in a position to maintain the petitioner and has
prayed for dismissal of her petition. 

4. Although the opposite party appeared before the court and submitted
his written statement but later on failed to appear and cross examine the
PW’s for which the case proceeded ex-parte against him.

POINTS FOR DETERMINATION: 

i. Whether the petitioner is the legally married wife of the Opposite
Party?

ii.  Whether the petitioner is entitled to maintenance allowance for
herself from the opposite party? 

iii.  Whether the petitioner is entitled to maintenance and if so, from
which date, from the date of application or order?

5.  In course of hearing, in support of her case, the petitioner tendered
the evidence of two (2) witnesses.
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DISCUSSION, DECISION AND REASONS THEREOF: 

6. The learned counsel for the first party/ petitioner submitted that the
petitioner is legally entitled to the relief(s) as prayed for under section
125 Cr.P.C. P.W-1 Rekha Kalita (first party/petitioner) in her deposition
reiterated the facts contained in her petition under 125 Cr.P.C. However
owing  to  the  ex-  parte  proceedings  against  the  second  party,  the
evidence  adduced  on  behalf  of  the  petitioner/  first  party  remained
unrebutted and unchallenged. I have considered the evidence adduced
on behalf of the petitioner/ first party as well as submission made by the
Learned  Counsel  for  the  petitioner/first  party.  It  transpires  from
deposition of P.W-1 that she got married with the opposite party in the
year 2013 and thereafter they started to reside together as husband and
wife.  Prior  to  her  marriage  with  the  opposite  party,  he  was  earlier
married to one Namita Kalita from who he has obtained divorce. P.W-1
submits  that  the  Opposite  Party  tormented  physical  tortures  on  her
without any reason but when the petitioner tried to inform the matter
before the police, the opposite party in writing assured that he will never
torment any tortures on her in the future. In the year 2017 the petitioner
was admitted at Excel  Care Hospital,  Guwahati  for  implanting a pace
maker. After her release from hospital she took refuge at her parental
house. On 26.07.2018 the petitioner came to Guwahati for her check up
and thereafter she returned back to her matrimonial house. The opposite
party without any reason dragged the petitioner by her hairs, gave her
blows and also tried to catch hold of her neck. The petitioner finding no
alternative told refuge at the house of her neighbour but the opposite
party dragged her from the neighbour’s house and physically assaulted
her in the road in front of the public. When the villagers started to gather
and asked him not to do so, the opposite party went away and thereafter
police rescued the petitioner.  On 29.09.2018 the petitioner lodged an
ejahar before the Dhomdhoma PS, Nalbari u/s Section 498 A bearing GR
case no. 1857/18.  The petitioner submits that since then the opposite
party has not asked about the wellbeing of the petitioner. The opposite
party was an employee of CRPF and earned Rs. 50,000/- (Rupees Fifty
Thousand Only)  per month.  On 31.05.2018 the opposite party retired
from his  service  and  at  present  he  earns  pension  amounting  to  Rs.
30,000/-(Rupees Thirty Thousand Only) per month. The petitioner has no
independent source of income. Therefore, the petitioner has prayed for
granting an amount of Rs.15,000/-(Rupees Fifteen Thousand only) per
month from the opposite party for her maintenance. P.W-2 Ajay Kalita
deposed that  he knows both the parties.  He has  reiterated the facts
deposed by the petitioner as well as the entire facts contained in her
petition u/s 125 Cr.P.C. He submitted that the opposite party tormented
physical tortures on the petitioner and that he knows that the petitioner
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is taking refuge at her parental house. P.W-2 submits that the petitioner
is a patient suffering from heart disease and that she has no source of
income. It is further submitted by P.W-2 that the opposite party has not
inquired about the well  being of  the petitioner till  date. P.W-2 further
stated  that  draws  pension  amounting  to  Rs.  50,000/-  (Rupees  Fifty
Thousand Only) per month. 

7.  Now, let me discuss the point in the light of the above evidence of
the petitioner. 

Issue  (i)  Whether  the  petitioner  is  the  wife  of  the  opposite
party?

With regard to point of determination no (i), it is pertinent to mention
that the opposite party denied the existence of marriage between him
and the petitioner. In Dwarika Prasad Satpathy versus BidyutPrava
Dixit [1999 (7) SCC 675] it is reiterated by the Hon’ble Supreme Court
that in a proceeding u/s 125, Cr.P.C by the wife for maintenance
against the husband when the claimant establishes that she and
the  alleged  husband  lived  together  as  husband  and  wife  a
rebuttable  presumption  arises  that  they  are  legally  married.
Therefore the burden upon the wife will not be strict so as to require her
to prove the relationship beyond reasonable  doubt.  If  she proves the
basic evidence of long cohabitation between her and the husband then
the Court may presume under section 114 of The Indian Evidence Act,
1872 which provides, “The Court may presume the existence of
any fact which it thinks likely to have happened regard being
had to the common course of natural  events,  human conduct
and public and private business in their relation to the facts of
the  particular  case.” Thereupon  burden  lies  upon  the  husband  to
rebut the presumption. In Chanmunia versus Virendra Kumar Singh
Khushwaha [(2011) 1 SCC 141] Hon’ble Supreme Court had held that
the  term  wife  under  section  125  Cr.P.C  is  to  be  given  a  wide
interpretation  and  made  the  following  observations,-“A  broad  and
expansive  interpretation  should  be  given  to  the  term to  the
term “wife” to include even those where a man and woman have
been living together as husband and wife for reasonably long
period of time and strict proof of marriage should not be a pre-
condition  for  maintenance  under  Section  125  Cr.P.C  so  as  to
fulfill the true spirit and essence of the beneficial provision of
maintenance under Section 125 Cr.P.C.” 

8. Therefore,  what  has  come  out  after  the  perusal  of  the  aforesaid
judgments  is  that  if  somehow  the  wife  fails  to  even  give  a  slight
evidence  showing  the  subsistence  of  marriage  between  her  and  the
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person whom she alleges to be her husband, that itself will not disentitle
her  to  get  maintenance if  she can  prove her  claim by giving cogent
evidence that she had cohabited with the person whom she alleges to be
her husband for a reasonable period of time. In  an application under
Section 125 Cr.P.C, it is the duty of the applicant wife to adduce evidence
to establish a relationship upon which the claim is founded. As such, the
claimant wife has to give cogent evidences as to the factum of marriage
though the nature of proof of such evidences may not be strong or strict
enough as in criminal proceedings, but the nature has to be such that a
prima facie satisfaction can be drawn by the Court with regard to the
factum of marriage.

9. In this instant case the Opposite Party denied the petitioner to be is
legally wedded wife but on the other hand he submitted in his written
statement that the petitioner resided at his house for a few days and
that she never stayed properly with him for a single day. This implies
that the parties lived together at one point of time as husband and wife.
In view of the above the petitioner succeeded to give a prima facie proof
of marriage that she cohabited with the opposite party for a reasonable
period of time so as to substantiate her claim. In view of the above point
no. (i) is determined in affirmative. The aforesaid piece of oral evidence
of the petitioner remains unchallenged since the opposite party did not
appear before the court to cross examined the petitioner. 

Issue  (ii)  Whether  the  petitioner  is  entitled  to  maintenance
allowance for herself from the opposite party? 

10. The petitioner has alleged in her petition that the opposite party
tormented physical  tortures on her  without any reason but when the
petitioner tried to inform the matter before the police, the opposite party
in  writing  assured  that  he  will  never  torment  any  tortures  on  the
petitioner in the future. In her examination-in-chief P.W-1 has reiterated
her plea that she has no source of income and is a patient suffering from
heart  disease  which  stands  apparent  from  her  petition  and  her
evidences. P.W-2 also corroborated the evidence of P.W-1.  P.W-2 has also
stated that the petitioner is residing at her natal home and she has no
source of income of her own.  Petitioner’s plea regarding her inability to
maintain herself has not been refuted by the opposite party in his written
statement. The aforesaid piece of oral evidence of the petitioner again
remains unchallenged since the opposite party did not appear before the
court  to cross examined the petitioner.  Therefore,  it  is  not in  dispute
between  the  parties  that  the  petitioner  has  no  source  of  income.
Accordingly,  issue  (ii)  is  decided  in  the  affirmative  in  favour  of  the
petitioner.
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Issue no. (iii) Whether the petitioner is entitled to maintenance
and if so, from which date, from the date of application or order?

11. The  petitioner  has  duly  testified  in  support  of  her  case  and has
stated that she has no source of income and burden of proof has been
discharged by the petitioner. It is thus irrefutable that the petitioner is
entirely dependent for her maintenance and subsistence on the opposite
party. As such the petitioner is the prime responsibility of the opposite
party and he is under moral and legal duty to prevent her from vagrancy
and  from  being  left  at  the  mercy  of  destiny.  Being  husband  of  the
petitioner,  the  opposite  party  cannot  be  absolved  of  his  liability  to
maintain the petitioner. The petitioner averred in the petition that the
opposite party is an able bodied man and worked as an employee of
CRPF and earned Rs. 50,000/- (Rupees Fifty Thousand Only) per month.
On 31.05.2018 the opposite party retired from his service and at present
he earns pension amounting to Rs.  30,000/-  (Rupees Thirty Thousand
Only) per month. In her deposition she reiterated the facts contained in
her petition under section 125 Cr.P.C. Her evidence was corroborated by
P.W-2  who  deposed that  the  opposite  party  worked in  the  CRPF  and
draws pension amounting to Rs. 50,000/- (Rupees Fifty Thousand Only)
per  month.  As  the  opposite  party  did  not  appear  to  counter  the
allegation nor cross-examine the petitioner the aforesaid piece of oral
evidence of the petitioner remained unchallenged.

12. Appreciating the evidence on record and the decisions arrived at
regarding  the  foregoing  issues  for  determination  it  is  held  that  the
petitioner  is  entitled  to  maintenance  from  the  opposite  party.  The
opposite party stated that he is suffering from various ailments hence he
is not in a position to maintain the petitioner. There is nothing on record
to show that the opposite party suffers from any infirmity. He is an able
bodied man and has a legal and moral obligation to support his wife. 

13. Next,  the  quantum  of  maintenance  to  be  awarded  is  to  be
determined. The proceedings under Section 125 Cr.P.C are quasi criminal
and extent of proof required is not of “proof beyond reasonable doubt‟
but  the  parties  are  required  to  prove  their  respective  cases  by
“preponderance of probabilities‟. It is a settled law that the petitioner
shall be entitled to receive such maintenance as is consistent with the
life style and living standard of the respondent.

14. The opposite party submitted that he worked in CRPF as a chowkidar
who  later  on  took  voluntarily  retirement  from his  service  due  to  his
ailment. The Opposite Party submits that he availed a loan for implanting
pace maker for the petitioner and that he was still  repaying the loan
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from his monthly salary. The Opposite Party in this regard did not appear
before the court to adduce his evidence. It is a matter of common sense
that the Opposite Party being an ex-employee of CRPC atleast earns Rs.
25,000/- to Rs 30,000/- (Rupees Twenty Five Thousand to Rupees Thirty
Thousand Only) per month as his pension from his service. With regards
to the fact submitted by the opposite party in his petition he failed to
adduce cogent evidence. In view of the above facts, I am of the opinion
that opposite party is capable of maintaining his wife.

15. As  regard  to  how much monthly  allowance  is  to  be  received  by
petitioner from the opposite party, it is to be kept in mind that quantum
of maintenance depends on earning of the person who is ordered to pay
maintenance and the requirement of the person to whom maintenance
ordered to be paid. Here, petitioner has not brought any documentary
evidence to prove the pension of the opposite party. Hence, considering
all aspects like status, social background, cost of living and capability of
second  party/opposite  party,  I  am of  the  opinion  that  a  person  who
worked  in  CRPF  can  comfortably  afford  Rs.  3,000/-  (Rupees  Three
Thousand Only) per  month to the petitioner  as monthly maintenance
allowances. It is further directed that the said amount shall be paid by
the  opposite  party  regularly  within  first  ten  days  of  each  Gregorian
(English) calendar month. 

16. Let a copy of this ex-parte final order be furnished to the petitioner
free of cost.

17. Accordingly, this case is disposed of ex-parte on the aforesaid terms.

18. The final order is pronounced and delivered in the open Court on this
29th day of May, 2019 under my hand and seal of this Court.

                                                                              (Ms. Sparsita Garg)
                                                                        Judicial Magistrate First Class
                                                                                       Tezpur, Sonitpur               
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                                                      APPENDIX

  1. WITNESS OF PROSECUTION:

1. P.W-1: Smti. Rekha Kalita

2. P.W-2: Sri. Ajay Kalita

             2. EXHIBITS OF PETITIONER: NIL

        3. WITNESS OF OPPOSITE PARTY: NIL

        4. EXHIBITS OF OPPOSITE PARTY: NIL                                                      
                                                      

      (Ms. Sparsita Garg)             
                                                             Judicial Magistrate First Class
                                                                            Tezpur, Sonitpur
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