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      IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS

    Tezpur, Sonitpur

    PRESENT:  Ms. Sparsita Garg, M.A, LL.M, AJS

           Judicial Magistrate First Class,
    Tezpur, Sonitpur

G.R. Case No.475/2015

State

Versus

Shyamal Baishya

 (Under section 341/323/354/294 IPC)

            Charge framed on: 15.07.2015

Evidence  recorded  on:  14.09.2016,  11.11.2016,
19.01.2018,09.04.2018

           Statements recorded on: 27.05.2019

           Arguments heard on: 27.05.2019

           Judgment delivered on: 10.06.2019

           Advocate for the Prosecution: Ms. Neeva Devi and Mr. Tapan Das

           Advocate for the Accused: Mr Paramjit Singh Sethi & Associates

                                                          J U D G E M E N T

Prosecution Case in brief: 

1.  The case of  the prosecution in a nutshell  is  that on 06.03.2015 at
about 6: 45 p.m., the son of the informant Sanjib Baishya went to the
grocery shop of the accused persons to purchase articles. The accused
persons  assaulted  the  son  of  the  informant  at  their  shop.  When  the
informant went to the shop of the accused and asked as to why her son
was assaulted, accused persons misbehaved her and pressed the cheeks
of  her  son.  It  is  further  alleged  that  the  accused  persons  beat  the
informant with bamboo stick which resulted in injury on her hips and left
side of her head. When the husband of the informant intervened to stop
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the fight accused Shyamal Baishya stabbed him with a dao on his head
which resulted in grievous injury. Hence this case. 

2. The officer in charge of Chariduar Police Station has registered a case
as Chariduar P.S. Case no 28/15, u/s 341/325/324/354/34 of the Indian
Penal Code. Thereafter, I/O has launched the investigation of this case.
After completion of investigation, I/O has finally submitted charge sheet
u/s  341/323/354/294  of  the  IPC  against  the  accused  person  Shyamal
Baishya. 

3. Thereafter, cognizance has been taken and summon have been issued
to  the  accused  person.  On appearance of  accused person,  necessary
documents  required  u/s  207  Cr.  P.C  have  been  furnished  to  him.  On
perusal of the materials on record formal charges u/s  341/323/354/294
IPC  is  read  over  and  explained  to  the  accused  person  to  which  he
pleaded not guilty and claimed to be tried.

4.  Prosecution,  in  support  of  its  case  has  examined  only  eight  (8)
witnesses.

5. On closure of prosecution evidence accused person was examined u/s
313 Cr P.C wherein he denied all the allegations levelled against him by
the informant. Accused denied adducing evidence in defence.

6. I have heard the arguments advanced by the learned counsel for the
accused person and Ld. A.P.P. Perused the materials available in the case
record.  Upon  hearing  both  the  parties  and  on  perusal  of  the  record,
following points for determination are formulated for proper adjudication
of this case.
    
POINTS FOR DETERMINATION:

Point No 1: Whether the accused person on 06.03.2015 at about 6:15
p.m.,  at  Pakbil,  Chariduar  wrongfully  restrained  Sanjib  Baishya  by
voluntarily obstructing him so as to prevent him from proceeding in any
direction and thereby committed an offence punishable u/s 341 of the
IPC?

Point No 2: Whether the accused person on the same date, day and at
the same place voluntarily caused hurt to Sanjib Baishya, Mamta Baishya
and Sapan Baishya and thereby committed an offence punishable u/s
323 of the IPC?

Point No 3: Whether the accused person on the same date, day and at
the  same  place  assaulted  to  used  criminal  force  to  Mamta  Baishya,
intending to  outrage or  knowing it  to  be likely  what  you will  thereby
outrage her modesty and thereby committed an offence punishable u/s
354 of the IPC?
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Point No 4: Whether the accused person on the same date, day and at
the same place uttered obscene words to the annoyance of others in or
near any public place and thereby committed an offence punishable u/s
294 of the IPC?

DISCUSSIONS, DECISIONS AND REASONS THEREOF:

7.  Now  let  me  try  to  decide  the  above  points  by  appreciating  the
evidence available in the case record.  I  have carefully considered the
evidence  available  in  the  instant  case.  P.W-1  Mamta  Baishya
(informant) deposed  in  her  evidence  in  chief  that  her  son  Sanjib
Baishya went to the shop of accused to purchase kerosene oil at about
4.00 p.m. The son of the informant kept waiting for his turn but accused
did not hand him the oil. The son of the informant asked the accused to
hand him the oil and said that in case there is no oil to inform him. It was
at that time accused Shyamal Baishya assaulted him on his mouth and
blood oozed out. P.W-1 also deposed that she was informed about the
matter by some other person. It is deposed by P.W-1 that she went to the
shop of accused Shyamal Baishya to ask why he beat her son and if her
son  took  anything  from  his  shop.  At  that  time  the  accused  uttered
obscene slangs words and languages to the informant and also beat her
in the road and tore her clothes. It is also alleged by P.W-1 that Shyamal
Baishya took her son inside his shop and beat him. When the accused
persons Shyamal  Baishya and Paritosh Baishya were holding both the
informant and her son, Sapan Baishya (who happens to be the husband
of the informant) came running to save them. P.W-1 also deposed that
accused  Shyamal  Baishya  stabbed  her  husband  with  a  dao  which
resulted  in  thirty  stitches  on  his  head  and  ten  stitches  on  his  face.
Thereafter the informant lodged the ejahar and her husband was taken to
the hospital for treatment. The informant submits that she sustained to
injuries on her eyes, hands and hips. 

8. During cross examination P.W-1 deposed that she does not know how
to read Assamese. The ejahar was written by police and she was asked to
put her signature. She does not know the contents of the ejahar. After
one week of the occurrence of the incident police interrogated P.W-1, her
husband and her son at their house. She further stated that her husband
was admitted at the hospital for one month. P.W-1 stated during her cross
examination that she has not submitted the medical documents of her
husband showing that he had to undergo thirty stitches on his head and
ten stitches on his face. P.W-1 further submits that she was admitted at
Balipara hospital for two days and her son was admitted at the same
hospital  for  three days.  Police visited her at the hospital  and her son
sustained to injuries on his chest and hips. The offending weapon i.e., the
dao was bent and it was six inch long. Further it is submitted at the time
of cross examination by P.W-1 that she does not know if police seized the
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offending weapon. It is admitted by P.W-1 that since the last fifteen to
twenty years she is purchasing grocery from the shop of the accused and
on the day of occurrence of the incident it was the eve of holi. P.W-1 did
not witness the accused beating her son. She along with her son came
together to the shop of the accused to ask about the matter and after
half an hour her husband also came to the shop of the accused. P.W-1
denied suggestion put forth by the defence stating that it is not a fact
that on the day of  occurrence of  the incident  her husband consumed
alcohol. P.W-1 stated that she cannot say who were present at the time of
occurrence of the incident but she stated that one Mridul witnessed the
incident and that he is still alive. P.W-1 denied stating that it is not a fact
that she did not state before the police that accused uttered obscene
slangs words and languages to her and also tore her clothes and that her
son was assaulted because of which blood oozed out from his mouth.
P.W-1 also denied suggestion put forth by the defence stating that it is
not a fact that his son told the accused that “if you can’t give Rs.100/-
(Rupees Hundred Only) change then why do you open the shop
and then scolded the accused and when accused asked him not
to scold then his pelted stones at the accused”. At that time Rina
Baishya was present. P.W-1 also denied stating that it is not a fact that
her husband consumed alcohol and at that time there took place some
altercation  between  her  husband  and  the  accused  which  resulted  in
pushing and shoving between them and that when Paritosh Baishya tried
to stop the fight between the parties he was falsely implicated in this
case. Further it is denied by P.W-1 stating that it is not a fact that she did
not state before the police that Paritosh Baishya is not involved in this
case.  P.W-1  deposed  at  the  time  of  her  cross  examination  that  she
demanded  Rs  70,000/-  (Rupees  Seventy  Thousand  Only)  from  the
accused and his father Paritosh Baishya but she denied stating that since
the said amount of Rs 70,000/- () was not given to her, she lodged this
case against the accused person. She has no knowledge if police seized
the blood stained clothes belonging to her, her son and her husband and
that  it  is  not  a  fact  that  blood  did  not  oozed out.  Near  the  place  of
occurrence  Subhal  Singh,  Rajkumar  Singh,  Rajib  Singh  and  Sura  Das
Bhowmick (VDP Secretary) resides. Also Krishna Gaur resides near the
place of occurrence and the distance between the house of the accused
and her house is 100 meter. P.W-1 stated that she was informed about
the matter by her niece and that it is not a fact that the accused did not
caught  hold  of  the  neck  of  her  son.  Throughout  her  evidence  P.W-1
denied the entire suggestions put forth by the defence relating to the
entire incident. 

9.   P.W-2 Swapan Baishya deposed in his evidence in chief that he
knows both the parties. This incident took place one year ago at about
6.00 p.m., The son of  the informant went to the shop of the accused
person to purchase oil. The accused kept the money but did not give the
oil and beat his son. Then his son cried and returned home. When the
informant  and  his  son  went  to  the  shop  of  the  accused  to  ask  what
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happened accused physically assaulted the informant and his son. P.W-2
further deposed that he knows that both the accused persons physically
assaulted his wife and son and that accused Shyamal Baishya hit him
with a dao and he fell down. Accused persons were still beating him and
thereafter some other people came and stopped. P.W-2 sustained to cut
on his head and had to undergo stitches. It  is  deposed by P.W-2 that
public stopped the fight and they were taken to for Balipara hospital for
treatment and thereafter to Guwahati.

10.  During cross examination P.W-2 deposed that he was admitted at
Balipara hospital for one week. He had to undergo twenty stitches on his
forehead and three stitches on his face. He sustained to injuries on his
head. On the day of occurrence of the incident it was the eve of holi. P.W-
2 denied suggestion put forth by the defence stating that it is not a fact
that he was drunk as it was holi. P.W-2 deposed that he did not see the
accused beating the informant at first. His son was admitted at Balipara
for three days and his wife was admitted for two days. Subal Singh and
Abu  Singha  witnessed  the  incident.  P.W-2  deposed  that  he  was
interrogated by the police on the day of occurrence of the incident. His
son sustained to injury on his knee. P.W-2 denied suggestion put forth by
the defence stating that it is not a fact that he did not state before the
police that Subal  Singh and Abu Singha witnessed the incident.  P.W-2
stated  that  his  wife  sustained  to  injury  on  her  back.  P.W-2  denied
suggestion put forth by the defence stating that he did not state before
the police that his son and wife sustained to injury in which part and that
he did not furnish the medical documents. At first he, his wife and son
went to  Balipara hospital  with  his  brother  Dipak Baishya and that  no
police  persons  were  present.  There  was  also  no  light  at  the  time  of
occurrence  of  the  incident  and  it  took  place  in  the  evening.  P.W-2
deposed that on that day his son took Rs 100/- (Rupees Hundred Only)
and went to purchase oil amounting to Rs. 10/- (Rupees Ten Only) only
from the shop of the accused. P.W-2 further stated that accused told his
son to bring change or else he will not receive any kerosene. P.W-2 also
denied suggestion put forth by the defence stating that it is not a fact
that his son told the accused that “if you can’t give Rs.100/-(Rupees
Hundred Only) change then why do you open the shop and then
scolded the accused and when accused asked him not to scold
then his pelted stones at the accused”. At that time two girls were
present and one of them is Rina Baishya. Further P.W-2 deposed that it is
not a fact that after sometime he, his wife and son came and fought with
the accused for not giving oil and that for this reason there took place
pushing  and  shoving  between  P.W-2  and  the  accused.  P.W-2  further
denied suggestion put forth by the defence stating that as he was drunk
he brought a knife (katari)  from the shop of the accused and tried to
assault him and for this reason there took place pushing and shoving.
Further  P.W-2  denied  admitting  that  he,  his  wife  and  his  son  did  not
sustain to any injury and that they were never treated at the hospital.
Throughout his evidence P.W-2 denied the entire suggestions put forth by
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the defence relating to the entire incident. 

11. P.W-3 Sanjib Baishya deposed in his evidence that informant is his
mother. The incident took place on the eve of Holi on one Saturday. P.W-3
went to purchase kerosene oil  from the shop of  the accused and the
accused  replied  him  that  he  does  not  have  change.  P.W-3  told  the
accused  to  bring  change  from  other  shop  and  give  him  the  oil  but
accused did not do so and scolded him. It is deposed by P.W-3 that the
accused returned the money to him and told that if he kept on asking he
would be slapped. P.W-3 returned back to his house and informed his
mother about the same. Thereafter P.W-3 and the informant came to the
shop of the accused and on being asked about the incident, the accused
person scolded them and caught hold of his neck and dragged him inside
the shop and assaulted him. It is further deposed by P.W-3 that when his
father came to the shop of the accused and asked as to why he was
being assaulted, accused Paritosh Baishya and Shyamal Baishya stabbed
his father with a dao from the back side and blood oozed out from the
back of his father. The informant with a scarf tied the injured area of the
body  of  P.W-3.  It  is  further  deposed  by  P.W-3  that  accused  Shyamal
Baishya hit the informant with a bamboo stick. Thereafter the informant
and his grandfather took his  father to the hospital and thereafter the
ejahar was lodged. 

12. During  cross  examination  P.W-3  deposed  that  he  bought  a  100/-
(Rupees Hundred Only) rupee note and visited the shop of the informant
to purchase kerosene oil amounting to Rs 20/- (Rupees Twenty Only). P.W-
3 stated that from his childhood he has been purchasing articles from the
shop of the accused. On the day of occurrence of the incident it was holi
and the accused opened the shop on the next day. When P.W-3 went to
purchase kerosene oil no other persons were present. When altercations
were taking place between them no other persons were present. P.W-3
also stated that he went to the shop of one Bappi of Khelmati who owns a
grocery shop and still resides in the same village. P.W-3 deposed that it is
a  fact  that  he  did  not  state  before  the  police  that  at  the  time  of
interrogation he went to the shop of Bappi to ask for change. Further P.W-
3 submits that on the day of occurrence of the incident he visited the
shop of the accused only once and returned back to his house. Police
interrogated  him on  the  day of  the  occurrence  of  the  incident.  P.W-3
denied suggestion put forth by the defence stating that it is not a fact
that he went to his house twice and returned to the shop of the accused.
P.W-3 further deposed that he was admitted at Balipara hospital for three
days and also undertook treatment at Tezpur for one day but he has not
submitted the medical documents in this regard.  P.W-3 stated that he
sustained to injuries on his face, neck and chest and in this regard he
was provided necessary treatment. He denied suggestion put forth by
the defence stating that it is not a fact that P.W-3 did not sustained to
injuries  on  his  face,  neck  and  chest  and  that  a  false  case  is  lodged
against  the accused.  He also denied stating that  it  is  not  a fact that
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accused Shyamal Baishya did not hit the informant with a bamboo stick.
Accused Shyamal Baishya hit his father with one foot bent dao. He also
denied stating that it is not a fact that he did not state before the police
that accused Shyamal Baishya hit his father with one foot bent dao. As
he went to bring change of Rs 100/- (Rupees Hundred Only) accused did
not gave him the kerosene oil. When the informant, P.W-2 and he went to
the place of occurrence for the second time twenty to thirty persons were
present. Near the place of occurrence there are houses of Jatin Bhowmik,
Krishna Garh and the said persons still resides in the same village. He
denied stating that it is not a fact that accused Shyamal Baishya did not
slap  or  caught  hold  his  neck  and  that  accused  did  not  scold  and
physically assault his father and mother. P.W-3 further deposed that he
was  admitted  at  Balipara  hospital  for  two  days  and  his  father  was
admitted for three days.  He also denied stating that it is also not a fact
that the informant, P.W-2 and he were never admitted at the hospital.
Police seized the bamboo stick and dao wherein he has put his signature
and it is also not a fact that the police did not seized the bamboo stick
and dao and that he has not put his signature in the seizure list. He again
denied suggestion put forth by the defence stating that it is not a fact
that as the accused told him to take Rs 70/- (Rupees Seventy Only) only
after wards as he will close the shop and that he scolded the accused
and pelted stones at Shyamal Baishya. Further P.W-3 submitted that it is
not a fact that he, his mother and his father under intoxication visited the
shop of the informant and fought with him and that there took place
some pushing and shoving and that his father assaulted the accused and
that  three  of  them sustained  to  injuries  on  their  own  and  thereafter
father of the accused and the villagers stopped the fight. Further P.W-3
also submitted that his mother sustained to injury on her  left eye and
that it is not a fact that his mother did not sustained to injury on her eyes
and that he deposed falsely.  

13. P.W-4 Chandan Majumdar deposed in his evidence in chief that he
know both the complainant as well as the accused person. This incident
took place two years ago at Pakbill at about 3: 30 p.m., to 4.00 p.m., on
the eve of holi. It is deposed by P.W-4 that Sapan Baishya (P.W-3) caught
hold  of  accused Shyamal  Baishya  by  his  shirt  and a  fight  took  place
between them. Later on Putul Baishya alias Paritosh Baishya and Mamta
Baishya (wife  of  Sapan Baishya)  somehow managed to enter  into the
fight and stopped each of them from entering into further conflict.

14. During cross examination P.W-4 deposed that accused person did not
fight or assaulted anyone. Accused person has a grocery shop at Pakbill.
The incident  took place on the eve of  holi.  Police interrogated him in
connection  with  this  case  and  recorded  his  statement.  P.W-4  also
deposed that the way he narrated today has been narrated before the
police on the day when his statement was recorded. P.W-4 also stated
that he stated before the police that he did not see any lathi (stick) or
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knife (katari)  in the hands of the accused person. Sapan Baishya was
found in a drunkard state on the day of occurrence of the incident and
that he saw Sapan Baishya catching hold of the shirt of Shyamal Baishya.
An altercation took place between them since Sapan Baishya's son went
to the shop of Shyamal Baishya for purchasing kerosene but since the
son of Sapan Baishya failed to give change and had taken a big note the
fight took place. P.W-4 further stated that he heard about the occurrence
of the incident but did not witness the incident.  

15. P.W-5 Jatin Tanti deposed in his evidence in chief that he know
both the informant and the accused. This incident took place two years
ago  at  about  3:  30  p.m.,  to  4.00  p.m.,  at  Pakbil  in  the  shop  of  the
accused.  On  that  day  he  came  to  the  shop  of  accused  to  purchase
grocery  and  thereafter  returned  home.  When  he  was  about  to  reach
home he heard hue and cry and again came back to the shop but found
no one present.  P.W-5 further deposed that he heard that a fight took
place between accused and some other person. He does not know with
whom fight took place. Police recorded his statement.

16. During cross examination P.W-5 deposed that he narrated the same
story  before  the  police  which  he  has  narrated  today.  He  knows  the
accused since his birth and he do not hold any criminal record against
him.

17. P.W-6 Subol Singh deposed in his evidence in chief that both the
informant and the accused persons are known to him. This incident took
place three to four years ago at about 3:30 p.m., at Pakbil near the shop
of the accused. P.W-3 deposed that he heard that a fight took place at
the shop of the accused person with Shyamal and Mamata. Further he
deposed that he was not present when the fight took place as he was in
the  paddy  field  returning  home  after  his  work.  Police  recorded  his
statement.

18. During cross examination P.W-3 deposed that he did not witness the
occurrence of this incident. He also does not know why the fight took
place between them.

19. P.W-7 Kajal Baishya deposed in his  evidence in chief  that he
knows  both  the  complainant  as  well  as  the  accused  person.  This
incident took place two and half years ago at about 4: 30 p.m., to 5.00
p.m., at Pakbil. P.W-7 deposed that he heard that a fight took place at
the  shop  of  the  accused  and  when  he  came  he  saw  that  Mamta
(informant) and the father of the accused caught hold of Shyamal and
Sapan trying to stop their fight. P.W-7 also deposed that he did not see
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any  lathi,  dao  in  the  hands  of  the  accused.  Police  recorded  his
statement.

20. During cross examination P.W-7 deposed that there was a scuffle
between accused and Sapan Baishya but no fight took place between
them. He has not seen the father of the accused Paristosh Baishya and
the wife of Sapan Baishya entering into a scuffle. He further deposed
that he has stated before the police that he did not see any lathi or
dao in the hands of the accused person. On the day of occurrence of
the incident Sapan Baishya was in a drunken state. P.W-7 did not see
any injuries on Sapan Baishya. He also did not see any injuries on
Mamta Baishya and Sanjib Baishya (victim).

21. P.W-8 Dr Sikha Das deposed in her evidence in chief that on
06.03.2015 she was working at Balipara PHC as a medical officer and
examined Sanjib Baishya male 10 years at 6:30 p.m., The emergency
register  no.  was  144/15.  The  patient  was  accompanied  by  Deepak
Baishya. On examination the following were found:

 1. Minor abrasion above left eye

 2. The nature of injury was fresh and simple.

The patient was discharged after providing first aid. After examination
the report was handed over on 23.03.2015. 

On 06.03 2015 she also examined Mamata Baishya female 32 years at
6:30  pm.  The  emergency  register  no.  was  145/15.  The  patient  was
accompanied by Deepak Baishya,  brother in  law.  On examination the
following were found:

1. Swelling on the left cheeks.

Nature of injury was fresh and simple, she was advised for x- ray on the
left cheeks. The patient was treated and discharged. Report was handed
over on 23.03.2015. 

On 06.03.2015 at about 6 p.m., P.W-8 also examined Sapan Baishya male
35 years emergency register no. 143/15 and on examination she found
the following

1. Cut injury below left eye and left cheeks (1 cm x ½ cm).
2. Cut injury on the left side of the head with swelling and tenderness (2
½ cm x ½ cm)
3. Cut injury in the back of head (2 cm x ½ cm x ½ cm)
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All  the  injuries  are  fresh  and  simple  in  nature.  He  was  treated  and
advised for CT scan of the brain. After treatment he was discharged. The
certificate was handed on 23.03.2015.

22. During  cross  examination  P.W-8  deposed  that  as  per  Exhibit  4
medical  report  Sapan  Baishya  was  reported  at  PHC at  6.00  p.m.,  on
06.03.2015.  Report  reveals  nothing  that  he  was  escorted  by  police
officer.  There  is  no  mentioned  of  GD  entry  of  the  concerned  police
station.  Exhibit  4  is  totally  silent  with  regards  to  the  fact  as  to  who
identified  Sapan  Baishya.  P.W-8  further  deposed  that  if  a  person  is
examined on police requisition the same fact is reflected in the medical
report. As per Exhibit 2 patient Sanjib Baishya was reported at PHC at
6:30 p.m.,  on  06.03.2015.  There  is  no mentioned of  GD entry  of  the
concerned police station. Exhibit 2 is totally silent with regards to the fact
as to who identified Sanjib Baishya. The injury shown to be caused to
Sanjib Baishya can take place be falling on hard surface. As per Exhibit 3
patient  Mamata  Baishya  was  reported  at  PHC  at  6:35  p.m.,  on
06.03.2015. P.W-8 deposed that the injury caused to her can take place
by falling on hard surface.  There is  no mentioned of  GD entry of  the
concerned police station. Exhibit 3 is totally silent with regards to the fact
as  to  who  identified  Mamata  Baishya.  All  the  three  patients  were
discharged after providing proper treatment in the emergency. The CT
scan report is not enclosed with the medical report of Sapan Baishya. 

23. Now let me discuss the materials on record and try to arrive at a
definite finding as regards the points for determination. For the sake of
convenience,  all  the  points  for  determination  are  discussed  together.
From a careful  perusal  of  the evidence on record,  it  appears that the
prosecution has attempted to show through its evidence that  accused
person  assaulted  the  son  of  the  informant  at  his  shop  and  also
misbehaved the informant, pressed the cheeks of her son and further
beat the informant with bamboo stick which resulted in injury on her hips
and left side of her head. When the husband of the informant intervened
to stop the fight accused Shyamal Baishya stabbed him with a dao on his
head which resulted in grievous injury. The defence has denied these
allegations and attempted to prove through its evidence that no incident
as alleged took place. Infact the defence has raised the plea that the
husband of  the  informant  was  under  intoxication  and  it  was  he  who
assaulted the accused person.  Now scrutinizing the materials on record,
I found that the entire dispute took place when the victim went to the
shop  of  the  accused  to  purchase  kerosene  oil.  The  victim  asked  the
accused  to  bring  change  from  other  shop  and  give  him  the  oil  but
accused did not do so and scolded him and further stated that if he kept
on asking for oil he would be slapped. Thereafter P.W-3 returned back to
his house and informed his mother about the matter. Nowhere did the
victim state that accused assaulted him but the informant stated that
accused assaulted the victim when he asked for the oil on his mouth and
blood oozed out. Also at that time when the victim went to the shop of
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the  accused  to  purchase  oil  no  one  saw  the  accused  assaulting  the
victim. The victim himself stated on the day of occurrence of the incident
it was holi and the accused opened the shop on the next day. That means
the shop of the accused was closed on the date of occurrence as alleged.
P.W-3  also  stated  that  when  he  went  to  purchase  kerosene  oil  and
altercation took place between them no other persons were present but
P.W-1 stated that  she was informed about  the  matter  by  some other
person.  P.W-1  and  P.W2-  during  their  evidence  stated  that  one  Rina
Baishya  was  present  but  the  said  lady  was  never  examined  by  the
prosecution. 

24. The informant in her ejahar stated that when she along with her son
went to the shop of the accused to ask why he assaulted her son accused
persons misbehaved her and pressed the cheeks of her son and also beat
the informant with bamboo stick which resulted in injury on her hips and
left  side of her head. It  is  also alleged that when the husband of the
informant intervened to stop the fight accused stabbed him with a dao
on  his  head  which  resulted  in  grievous  injury.  Scanning  through  the
evidence of P.W-1, P.W-3 they stated that accused Shyamal Baishya took
the victim inside his shop and beat him, caught hold of his neck and also
dragged him but in the ejahar the informant failed to mention such vital
allegations against the accused. If we wade through the evidence of P.W-
2 it transpires that he did not witness the incident but narrated that the
victim went to the shop of the accused person to purchase oil but the
accused kept the money and did not give the oil  and beat his son. It
appears that P.W-2 has brought a new twist in the prosecution story. Such
allegations about keeping the money and not giving oil is not disputed by
the victim himself. Further P.W-2 stated at the time of evidence that when
informant  and  victim  went  to  the  shop  of  the  accused  to  ask  what
happened accused physically assaulted both of them but at the test of
cross examination P.W-2 deposed that he did not see the accused beating
the informant. P.W-2 also stated that accused physically assaulted P.W-1
and P.W-3 and that he was hit with a dao by Shyamal Baishya and he fell
down and thereafter  some other  people  came and stopped the  fight.
Generally in cases of assault, the direct evidence of the victim against
the offender is the best form of evidence. However, when the evidence of
the victim is reinforced by the testimonies of independent witnesses who
were present at the scene of occurrence no reasonable doubt is left as to
their evidentiary value. The probative value of the prosecution evidence
gets further accentuated when hand. 

25. With regards to the injuries sustained by the P.W-1, P.W-2 and P.W-3
let  us  go  through  the  medical  report.  The  medical  officer  is  duly
examined. As per the medical report on 06.03.2015 P.W-3 was examined
and on examination minor abrasion above left eye was found and the
nature of injury was fresh and simple. Now the PW’s deposed testimony
much contradictory to the medical  report  of  the MO. P.W-1 and P.W-2
stated that her son was admitted at Balipara hospital for three day and
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the victim himself stated that he was admitted at Balipara hospital for
two days. Medical report shows that he was discharged after providing
first aid. The question of him being admitted in hospital does not arise.
Now  as  per  the  medical  report  of  P.W-1  on  examination  there  was
swelling on the left cheeks and the nature of injury was fresh and simple
and she was advised for x- ray on the left cheeks. The informant submits
that she sustained to injuries on her eyes, hands and hips which and that
she was she was admitted at Balipara hospital for two days which stands
contradictory to the medical report. As per her medical report she was
discharged after providing first aid. Infact P.W-3 also submitted that his
mother sustained to injury on her left  eye.  Again the question of  her
being admitted at Balipara hospital does not arise.  Now let us see the
medical report of P.W-2 which is of vital importance. The medical report
of P.W-2 reveals that he sustained to cut injury below left eye and left
cheeks,  cut  injury  on  the  left  side  of  the  head  with  swelling  and
tenderness and cut injury in the back of head. All the injuries are fresh
and simple in nature.  He was treated and advised for CT scan of the
brain. Now there is no mention in the medical report that he underwent
stitches as stated by the P.W’s. Also if I consider that as per the medical
report P.W-2 sustained to injury as stated by the MO but I am not inclined
to believe that accused voluntarily caused hurt to him as P.W-1, P.W-2
and  P.W-3  are  narrating  their  own  stories  without  any  corroboration
amongst them resulting in a huge gulf of contradictions. P.W-2 deposed
that he was admitted at Balipara hospital for one week and he had to
undergo twenty stitches on his forehead and three stitches on his face
and he also sustained to injuries on his head. To this effect P.W-1 stated
that accused Shyamal Baishya stabbed P.W-2 with a dao which resulted
in thirty stitches on his head and ten stitches on his face. Also in this
regard there is no submission of the medical documents showing that
P.W-2 had to undergo thirty stitches on his head and ten stitches on his
face. P.W-2 even went to the extent of saying that he was taken to for
Balipara hospital for treatment and thereafter to Guwahati. P.W-1 stated
that P.W-2 was admitted at the hospital for one month but medical report
shows he was discharged after providing treatment. On perusal of the
medical report  it  is  also seen that report  reveals nothing that he was
escorted by police officer and there is no mentioned of GD entry of the
concerned police station. P.W-8 i.e., MO deposed that the injury caused to
them can take place by falling on hard surface. From the evidence of the
informant and victim, it appears that there are exaggerations of facts in
their evidence. The reason of disbelieving them is very clear as from their
evidences it  is  seen that the victim clearly and in no uncertain terms
implicated the accused person of commission of offence u/s 323 IPC.

26. As for the fight, the same has not been disputed by the defence. It
seems,  except  the informant,  her  husband and son,  the prosecution’s
case  has  no  more  legs  to  stand  upon.  At  the  same  time,  it  is  also
pertinent to mention here that the prosecution evidence does not reveal
any  incriminating  material  as  to  whether  the  accused  wrongfully
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restrained  the  informant  or  whether  she  subjected  her  to  obscene
language. Further there is nothing on record to show that accused person
tore the clothes of the informant and intended to outrage the modesty.
None of the witnesses supported P.W-1 in this regard as they remained
silent. The prosecution has also failed to establish that the accused, on
the same day and at the same place, uttered obscene words in a public
place to the annoyance of the informant. Thus, from the testimony of the
principle witnesses, who are the informant and the victim of this case, it
transpires that they have not supported the case of the prosecution, as
set out in the ejahar. 

27. On careful perusal of the case record it divulges that P.W-4, P.W-5,
P.W-6 and P.W-7 are hearsay witnesses as they were not present at the
time of occurrence of the incident. Their testimony lends no help to the
prosecution story. P.W-4 stated that Sapan Baishya (P.W-2) in a drunken
state caught  hold  of  accused  Shyamal  Baishya  by  his  shirt  and  that
accused did not fight or assaulted with anyone. P.W-4 further stated that
he heard about the occurrence of the incident but did not witness the
incident.  P.W-5 stated that on hearing hue and cry he came to the shop
of accused but found no one present. P.W-6 deposed that he heard that a
fight took place at the shop of the accused person but he did not witness
the occurrence. P.W-7 deposed that he heard that a fight took place at
the shop of the accused but he did not see any lathi, dao in the hands of
the accused. Rather he stated that Shymal Baishya was in a drunken
state and that he did not see any injuries on P.W-1, P.W-2 and P.W-3. I
would also like to mention here that the informant clearly stated in her
evidence  that  she  demanded  Rs  70,000/-  (Rupees  Seventy  Thousand
Only) from the accused and his father Paritosh Baishya but she denied
stating  that  since  the  said  amount  of  Rs  70,000/-  (Rupees  Seventy
Thousand Only) was not given to her, she lodged this case against the
accused person. Hence the entire prosecution story seems doubtful.

28. There is also no any seizure of articles in the case record although
P.W-3 stated that police seized the bamboo stick and dao. The failure on
the part of prosecution to produce the IO for examination kept loopholes
in the prosecution story. Hence it is seen that there is no any sufficient
corroboration from the said witnesses as regards the allegation leveled
against the accused person.
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                                                            ORDER

29. In view of the above discussions, I am of the considered opinion that,
prosecution  has  failed  to  establish  the  case  against  accused  person
namely Shyamal Baishya. Accordingly, accused person is acquitted of the
charges  u/s  341/323/354/294 IPC  levelled  against  him  in  this  instant
case. 

30. Set the accused person at liberty forthwith.

31. The bail bond for the accused person is extended for a further period
of six (6) months. 

32. The case is disposed of on contest accordingly.

Given under my hand and seal on this 10th day of June, 2019 at Tezpur,
Sonitpur.

                                                                            (Ms. Sparsita Garg)
                                                                Judicial Magistrate First Class
                                                                             Tezpur, Sonitpur
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                                                     APPENDIX

A. WITNESS OF PROSECUTION:

1. P.W-1: Mamta Baishya

2. P.W-2: Swapan Baishya

3. P.W-3: Sanjib Baishya

4. P.W-4: Chandan Majumdar

5. P.W-5: Jatin Tanti 

6. P.W-6: Subol Singh

7. P.W-7: Kajal Baishya

8. P.W-8: Dr. Sikha Das

B. EXHIBITS OF PROSECUTION:
 
1. Exhibit.1: Ejahar

2. Exhibit 1(1): Signature of the informant

3. Exhibit 2: Medical report

4. Exhibit 2(1): Signature of P.W-8 in the medical report

5. Exhibit 3: Medical report

6. Exhibit 3(1): Signature of P.W-8 in the medical report

7. Exhibit 4: Medical report

8. Exhibit 4 (1): Signature of P.W-8 in the medical report

C. WITNESS OF DEFENSE: NIL

D. EXHIBITS OF DEFENSE: NIL

                                                                                                                              

         (Ms. Sparsita Garg)
                                                                Judicial Magistrate First Class
                                                                          Tezpur, Sonitpur
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