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      IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS

     Tezpur, Sonitpur

          PRESENT:  Ms. Sparsita Garg, M.A, LL.M, AJS

              Judicial Magistrate First Class,

   Tezpur, Sonitpur

G.R. Case No. 2826/2013

State

Versus

Mansur Ali 

   (Under section 406/420 of IPC)

   Charge framed on: 21.07.2015

Evidence  recorded  on:  14.11.2017,  07.04.2018,  07.02.2018,
18.07.2018,07.03.2019,  16.09.2019

             Statements recorded on: 26.09.2019

             Arguments heard on: 26.09.2019

             Judgment delivered on: 05.11.2019

   Advocate for the Prosecution: Mr. Tapan Das

             Advocate for the Accused: Mr. K.P. Singh

                                                             

                    J U D G E M E N T

   Prosecution Case in brief:

1. The allegation made in the ejahar is that the accused being an agent
of Assam Valley Agriculture Limited Company used to collect money from
the informant and others on daily, weekly and monthly basis and entered
the same in the respective pass book. The accused collected about 9,
00000/-  (Rupees  Nine  Lakhs  Only)  from  three  hundred
investors/villagers.  The  investors/villagers  called  for  a  meeting  to
pressurise the accused to return the money and he agreed to return the
money and accordingly on 06.02.2013 they made an agreement in the
court and promised to return the money within a period of three months.
After expiry of the period the accused tried to settle in another village
and attempted to sell his landed properties. On coming to know about
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his intention the investigators/villagers with the help of VDP locked his
house on 27.10.2013 and accordingly the informant Abdus Salam lodged
the ejahar against the accused. Hence this case.

2. On receipt of the ejahar Borghat Outpost forwarded the same to the
O.C,  Tezpur  PS  for  registering  a  case,  investigating  and  submit  the
report in final form. The  officer in charge of Tezpur Police Station has
registered a case as Tezpur P.S. Case no  1390/13, u/s  406/420 of the
Indian Penal Code. Thereafter, I/O has launched the investigation of this
case. After completion of investigation, I/O has finally submitted charge
sheet u/s 406/420 of the IPC against the accused person.

3. Thereafter,  cognizance  has  been  taken  and  summon  have  been
issued  to  the  accused  person.  On  appearance  of  accused  persons
necessary  documents  required u/s  207 Cr.P.C have been furnished to
him. On perusal of the materials on record formal charges u/s 406/420 of
IPC  is  read  over  and  explained  to  the  accused  person  to  which  he
pleaded not guilty and claimed to be tried. 

4. Prosecution, in support of its case has examined as many as five (5)
witnesses.

5. Accused is examined u/s 313 Cr.P.C and his statements is recorded in
separate sheets as far as possible in his own words tagged with the case
record. He denied all the allegations levelled against him.

6. I have heard the arguments advanced by the learned counsel for the
accused person and Ld. A.P.P. Perused the materials available in the case
record.  Upon hearing  both  the  parties  and on  perusal  of  the  record,
following points for determination are formulated for proper adjudication
of this case. 

POINTS FOR DETERMINATION:

Point  No  1: Whether  the  accused  person  cheated  the  villagers  by
dishonestly  inducing  him  to  deliver  Rs.9,00000/-  (Rupees  Nine  Lakhs
Only) that did not belong to the accused  and on being asked to return
back  the  money  failed  to  do  so  and  thereby  committed  an  offence
punishable u/s 420 of the I.P.C? 

Point No 2:  Whether the accused person being entrusted with Rs. 9,
00000/- (Rupees Nine Lakhs Only) converted the same to his own use
and thereby committed an offence punishable under section 406 of the
Indian Penal Code? 

DISCUSSIONS, DECISIONS AND REASONS THEREOF: 

7. The accused is facing trial for commission of offence u/s 406/420 IPC.
P.W-1 Mubakar Hussain  in  his evidence disclosed that he does not
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know anything about the incident. However, he admitted that he was a
witness in a document and identified his signature. The witness is the
brother in law of the accused and the complainant is his cousin brother.
His evidence shows that there was an agreement but he does not know
the contents of the said documents. 

8.  P.W-2  Md.  Abdus  Salam is  the  informant  of  this  case.  In  his
evidence he stated that accused was a manager of the Assam Valley
Agriculture Limited Company and he used to collect  money on daily,
weekly and monthly basis for a period of two years and when the term
matured the informant and other investors demanded their money back
but  accused failed  to  return  the  money to  more  than  three  hundred
investors.  Further  he  stated  that  accused  also  collected  money  from
nearby villages. The villagers caught the accused and they executed an
agreement  wherein  it  is  mentioned  as  per  terms  of  the  agreement
accused  promised  to  return  the  money  to  the  investors  within  three
months.  The witness also proved the pass book as exhibit  2 and the
deed of agreement as exhibit 3. In his cross examination the witness
admitted the fact the money was paid to three people and not to the
accused. Evidence shows that accused never received money from the
informant. Evidence of the witness does not show that accused received
any  amount  from  the  three  unknown  collector.  The  witness  further
admitted that he does not know the name of three people who collected
the money. Therefore there is nothing to show that the accused received
money from the informant and others. There is no document to show
that  the accused was collecting money on behalf  of  the firm (Assam
Valley Agriculture Limited Company). 

9. In  order to  bring home the charge u/s  406/420 Indian Penal  Code
prosecution is required to prove that:

i. That he received an amount and misappropriate the same.

ii. That the amount was received with dishonest intention.

Iii.  That the accused induced the informant and others to deliver the
money. 

10.  The  evidence  of  the  informant  does  not  show  that  the  accused
induced the informant to deliver money and the money collected was
used  by  the  accused.  There  is  nothing  to  show  that  the  accused
misappropriated  the money of the informant and others. Though there is
an agreement executed by the accused which was proved as exhibit 3
some clause are mentioned including paragraph 7 where it  is agreed
upon by the parties that in case of non refund of the money the parties
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may bring civil suit in order to recover their dues. The accused even if
has collected the money from the investor but there is nothing to show
that those amounts were not deposited in the name of the firm. Further,
there is no evidence to show that the accused retained the money and
did not deposit the same in the name of the firm. 

11. P.W-3 Haider Ali deposed in his evidence in chief stated that he
came  to  court  and  has  put  his  signature  in  a  stamp  paper  without
knowing  the  contents  of  the  document  and  the  witness  proved  the
document as exhibit 3. The evidence of P.W-3 only shows that he was an
attesting witness in exhibit 3. The witness does not know anything about
the  incident  as  admitted  by  him.  The  witness  however  was  declared
hostile by the prosecution. 

12.  P.W-4  Abdul  Kalam  deposed  in  his  evidence  in  chief  that  the
accused  started  a  bank  in  his  name  and  collected  money  from  the
investor  but  after  one  and half  years  the  accused stopped returning
money. For this reason a village meeting was held where the accused
took time to return the money and he stated that the bank in which the
money was deposited has stopped their  business and fled away.  The
accused took time for  three occasions to return back the money but
thereafter he fled away. The public locked his house and seized the pass
books. The evidence of this witness has not been corroborated by the
informant as the witness has stated that the accused has started a bank
and that he collected the money. Further his evidence goes to show that
the money which was collected from the investors including P.W-4 was
deposited in bank and there is no evidence to show that money was not
retained by the accused. Thus the money which was collected from the
investors  was  not  retained  by  him  for  depositing  into  his  account.
Therefore there is no question of misappropriation of money collected
from the depositors. 

13.  P.W-5  Dhiren  Kakoti  is  the  investigating  officer  of  this  case.
Investigating officer during his evidence described the steps taken by
him during the course of investigation. He also proved the seizure list
and  the  agreement  executed  between  the  parties  as  exhibit  2  and
exhibit-3. He also proved the chargesheet as exhibit-4. The investigation
of  the Investigating officer does not  show that  the accused kept  any
amount which he alleged to have collected from the investors in order to
prove misappropriation of public money. The Investigating officer should
have collected bank details of the accused in order to prove that accused
has retained the money collected from the investors.

14. From the evidence of the witnesses it appears that the prosecution
has  successfully  proved  that  the  accused  collected  money  from  the
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investors  but  could  not  prove  that  the  collected  amount  was  not
misappropriated by him. The evidence goes to show that the investors
deposited their amount through the accused in Assam Valley Agriculture
Company Limited and the entire amount was taken by the defunct as the
firm fled  away  taking  all  the  deposit  of  the  investors.  The  evidence
shows that it was the firm which misappropriated the collected deposit of
the investors. The accused only being an collecting agent cannot be held
guilty for committing misappropriation of investors money. The so called
agreement executed by the accused does not show that he admitted
about  misappropriation  the  investors  money.  In  my  considered  view
prosecution  has  failed  to  prove  the  case  and  in  the  result  accused
deserves to be acquitted and is accordingly acquitted.

    ORDER

15. In view of the discussion made above it is held that the prosecution
has failed to bring home the guilt of the accused person Mansur Ali for
commission of offences u/s 406/420 I.P.C. beyond all reasonable doubts.  

16. Set the accused person at liberty forthwith. 

17. The bail bond for the accused person is extended for a further period
of six (6) months.

18. The case is disposed of on contest accordingly.

Given under my hand and seal on this 05th day of November, 2019 at
Tezpur, Sonitpur                                       

      

                        (Ms. Sparsita Garg)
                                                        Judicial Magistrate First Class
                                                                                       Tezpur, Sonitpur
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                 APPENDIX

A. WITNESS OF PROSECUTION:

             1. P.W-1: Mubakar Hussain
          

   2. P.W-2: Md Abdus Islam

   3. P.W-3: Haider Ali

   4. P.W-4: Abdul Kalam

   5. P.W-5: Dhiren Kakoti

B. EXHIBITS OF PROSECUTION:

     1. Exhibit 1: Ejahar

2. Exhibit 1 (1): Signature of P.W-1 in the ejahar

3. Exhibit 2: Seizure List

4. Exhibit 2 (1): Signature of P.W-1 in the seizure list

     5. Exhibit 3: Original agreement deed

     6. Exhibit 3(1), 3(2) and 3(3): Signature of P.W-2 in the agreement deed

     7. Exhibit 4: Chargesheet

8. Exhibit 4(1): Signature of P.W-5 in the Chargesheet

9.  Material  exhibit  No-1:  Assam  Valley  Agricultural  Limited  Record

Passbook M- 1209/10/427 in the name of A. Salam

10. Material exhibit No-2: Cash recieve against product booking in the

name of Mr Azaduddin, Md Abdus Salam and Mr Samim Ahmed.

11.  Material  exhibit No-3: Xerox copies of the agreement between the

parties dated 26.02.2013.

C. WITNESS OF DEFENSE: NIL

D. EXHIBITS OF DEFENSE: NIL

       (Ms. Sparsita Garg)
                                                                    Judicial Magistrate First Class

                                                                                 Tezpur, Sonitpur
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