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     IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS

TEZPUR, SONITPUR

PRESENT:   Ms. Sparsita Garg, M.A, LL.M, AJS

       Judicial Magistrate First Class

              Tezpur, Sonitpur

       G.R. Case No. 2620 of 2015

  State

      Versus

                           Pallab Jyoti Borah                     

    (Under section 279/338 of IPC)

              Offence Explained on: 18.01.2017

Evidence recorded on: 16.05.2017, 14.07.2017, 16.12.2017, 03.02.2018,
26.02.2019, 02.07.2019                                                                        

              Statements recorded on: 22.07.2019

              Arguments heard on: 26.07.2019

              Judgment delivered on:  31.07.2019 

Advocate for the Prosecution: Ms. Neeva Devi and Mr. Tapan Das, Ld. APP’s

              Advocate for the Accused: Mr B. Deka

                                  

                                                                      J U D G M E N T

Prosecution Case in brief:

1. Prosecution  case  is  initiated  on  the  basis  of  written  ejahar  dated

01.10.2015 stating inter alia that on 26.09.2015 at about 12: 30 p.m. when

the  father  of  the  informant  Nikhi  Bhowmik  was  walking  from Balipara  a

vehicle plying the opposite direction in speed and negligent manner hit the

father of the informant near Khelmati due to which he sustained to injury on

his shoulders and was immediately taken to Balipara civil hospital and there

after to Mission Hospital, Tezpur. The father of the informant was later on
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referred to GMCH, Guwahati for treatment and hence there was a delay in

lodging the ejahar. Hence this case. 

2. On receipt of the ejahar, officer in charge of Chariduar Police Station has

registered a case as Chariduar P.S. Case No 146/15, u/s 279/338 of the Indian

Penal  Code  and  sprung  up  into  investigation.  After  completion  of

investigation, I/O has finally submitted charge sheet u/s 279/337 of the IPC

against the accused person.

3. Thereafter, cognizance has been taken and summon have been issued to

the  accused  person.  On  appearance  of  accused  person,  necessary

documents required u/s 207 Cr. PC have been furnished to him. On perusal of

the materials on record substance of accusation u/s  279/338 of IPC is read

over and explained to the accused person to which he pleaded not guilty and

claimed to be tried.

4. Prosecution, in support of its case has examined only eight (8) witnesses. 

5. 313  Cr.P.C  statement  of  the  accused  person  is  dispensed  with  as  no
incriminating  materials  are  found  against  him.  Accused  person  denied
adducing evidence in defence.

6. I  have heard the arguments  advanced by the learned counsel  for  the
accused person and Ld. A.P.P. Perused the materials available in the case
record. Upon hearing both the parties and on perusal of the record, following
points for determination are formulated for proper adjudication of this case.

POINTS FOR DETERMINATION:

Point No 1:   Whether the accused person on  26.09.2015 at about 12: 30

p.m. drove his vehicle and thereafter hit  the father of the informant near

Khelmat  in a manner so rash and negligent, endangering human life, and

thereby committed an offence punishable u/s 279 of the I.P.C.?

Point No.2: Whether the accused person, on the same day, time and at

same place, by such rash and negligent driving of the said vehicle, caused

grievous hurt to the father of the informant Sri Nikhil Bhowick and thereby

committed an offence punishable u/s338 of the I.P.C. ?
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DISCUSSIONS, DECISIONS AND REASONS THEREOF:

7. Now let me try to decide the above points by appreciating the evidences
available in the case. I have carefully considered the evidences available in
the instant case. 

8. P.W-1 Rajiv Bhowmik (informant) deposed in his evidence in chief that
on 26.09.2015 at about 12:30 p.m., his father Nikhil Bhowmik was heading
from Khelmati  towards  Balipara  when a  speeding  bike  from the  opposite
direction hit his father which resulted in injury. P.W-1 further deposed that his
father was taken to Balipara PHC and thereafter referred to Guwahati  for
further treatment. P.W-1 also submits that his father sustained to injury on
his head and hence he cannot say who was driving the motorcycle.

9. During cross examination P.W-1 deposed that he came to know about the
entire incident based on what he heard from people who were present at the
place of occurrence.

10. P.W-2 Sanjay Sarkar deposed in his evidence in chief that informant is
the son of the victim but he does not know the accused. The incident took
place in the year 2015 when the injured was heading towards Balipara and
the speeding bike was heading from Balipara towards Tezpur. The offending
bike fell on a speed breaker and hit the injured. P.W-2 also deposed that he
does not know the name of the injured. The biker rode his bike in high speed
at that time he was waiting near the road. He deposed that he witnessed the
occurrence of the incident and that the injured was taken to the hospital. 

11. During  cross  examination  P.W-2  deposed  that  the  victim  is  his  co
-villager. He denied suggestions put forth by the defence stating that it is not
a fact that he did not state before the police at the time of interrogation that
he reached the place of occurrence after the accident and later on came to
know that Nikhil Bhowmik was hit by a motorcycle wherein he sustained to
injury.

12. P.W-3 Biplab Sarkar @ Ajay deposed in his evidence in chief that he
knows the complainant but he does not know the accused. This incident took
place  in  the  year  2015 at  Khelmati  Tinali  in  the  month  of  September  to
October. P.W-3 also deposed that when injured Nikhil Bhowmik was crossing
the road towards Balipara a bike which was heading from Balipara to Tezpur
hit  him.  He  saw the  incident  from distance  but  does  not  know how this
incident occurred. He further deposed that he informed police that his name
is Ajay @ Biplab Sarkar. Police seized the bike in front of him and he has put
his signature in the seizure list.

13. When put to cross P.W-3 deposed that he was not present at the place of
occurrence of the incident and that he reached the place of occurrence only
after the accident took place. He does not know the contents written in the
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seizure list which is signed by him before the police and that he signed the
seizure list at the place of occurrence of the incident. Further he deposed
that he did not seen the owner or rider of the motorcycle as well  as the
injured person at the place of occurrence.

14. P.W-4 Nikhil Bhowmik (victim) deposed in his evidence in chief that
informant is his son and he knows the accused person. This incident took
place in the year 2015 while he was returning from Balipara a bike hit me at
Khelmati Tinali at about 12 p.m., to 12:30 p.m.,. P.W-4 also deposed that he
was seriously injured and the people took him to Balipara PHE and then to
Tezpur Mission. Thereafter he was taken to Guwahati  Medical  College and
Hospital for further treatment. He further deposed that the biker of the bike
rode speedily and hit him and he sustained to injury on his head, hands, legs
and back. 

15. During cross examination P.W-4 deposed that he came to the main road
through the village road when the bike hit him. He denied suggestion put
forth by defence stating that it  is not a fact that he was taken to Tezpur
Mission  and Guwahati  Medical  for  some other  treatment  and not  for  the
accident and that the incident took place because of my own fault.

16. P.W-5 Sukuranjan Baishya deposed in his evidence that he knows the
informant as well as the accused person. This incident took place in the year
2015 at Balipara Khelmati at about 12.00 p.m., to 12: 30 p.m.,. While Nikhil
Bhowmik was returning from Balipara a bike hit him. At that time he was
returning home for lunch from his workplace. P.W-5 further deposed that he
saw the accident from far away and immediately rushed to Balipara PHE as
Nikhil Bhowmik sustained to injured his hands and head. 

17. During cross examination P.W-5 deposed that when he heard about the
accident he came out from his house to see as to what has happened. When
he reached the place of occurrence there were already 5 to 6 people present.
He cannot say how and on whose part of fault the accident took place.

18.  P.W-6 Dr Uddhab Kumar Barman deposed in his evidence in chief
that on 26.09.2015 he was posted at Medical Officer, Balipara. On that day
he examined Nikhil Bhoumik aged about 74 years. 

The following findings were found after examination:

1. One abrasion over the head post area aspect (measuring 1½ inch x ¼ inch

x ¼ inch)

2. Inflammation over the left shoulder zone (measuring ¼ inch x ¼ inch x ¼

inch)

Nature of injury is simple and caused by blunt weapon. 

G.R Case No-2620/2015



Page 5 of 7

19. During cross examination P.W- 6 deposed that he advised the patient for
a CT scan of the head area but the report as not shown to me.

20. P.W-7 Hemanta Kumar Nath deposed in his evidence in chief that on
01.10.2015  he  was  posted  at  Chariduar  P.S  as  ASI.  On  26.09.2015  he
received telephonic  information from Joy  B.  Biswas  at  about  10 a.m.,  He
along  with  his  staff  left  for  the  place  of  occurrence  which  at  Khelmati
Highway near the speed brakers. Accused was heading from Chariduar to
Tezpur in his motorcycle. P.W-7 deposed that he prepared the sketch map,
recorded statement of witnesses, seized the motorcycle and brought it to the
police station.  Accused came to the police station and his statement was
recorded.  MVI  was  conducted  and  thereafter  given  to  the  zimma  of  the
accused.  He  further  stated  that  injured  was  taken  for  treatment  and  his
medical report was collected. After completion of preliminary investigation
P.W-  7  handed the  case  diary  to  Lakhi  Prasad  Kachari  and  thereafter  he
submitted chargesheet against the accused u/s 279/337 IPC. 

21. During cross examination P.W-7 deposed that after receiving telephonic
information he reached the place of occurrence. Injured was not found at the
place  of  occurrence  as  he  was  taken to  Balipara  PHE for  treatment.  The
medical report was collected by him. The motorcycle was seized from the
place of occurrence but in Exhibit -2 there is no mention from whom and
which place the motorcycle was seized. The sketch map was prepared by him
based on what had seen at the place of occurrence. He reached the place of
occurrence  on  26.09.2015  at  about  10:  15  a.m.,  i.e  after  15  minutes  of
receiving telephonic information. Ejahar was received after five days of the
occurrence  of  the  incident  but  the  entire  preliminary  investigation  was
conducted  on  26.09.2015.  This  instant  case  i.e.,  Chariduar  P.S  Case  No-
146/15  is  based  on  ejahar  dated  01.10.2015  in  which  chargesheet  was
submitted  by Lakhi Kachari based on my investigation. He further deposed
that  he  is  not  empowered  to  submit  chargesheet  but  after  completing
preliminary investigation he handed case diary to the O.C. 

22. Prosecution could not give a clear picture as to how the accused was
responsible  for  rash  and  negligent  driving.  Thus,  from  the  aforesaid
discussion, it is seen that although P.W-4 could recognize the accused but he
failed to implicated the accused person for commission of the offences. That
apart  none of  the witness could  recognize the accused person  and none
could depose the manner and circumstances under which the incident took
place. The medical report has been duly probed by the medical officer. The
investigating  officer  basically  narrated  the  manner  as  to  how  the
investigation was conducted. Hence accused is given the benefit of doubt
and acquitted of the charges. Prosecution could not discharge its burden by
adducing just and cogent evidence which would point out towards the guilt of
the accused and only the guilt of the accused. 
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                                                           ORDER

25. In view of the above discussions, I am of the considered opinion that,
prosecution has failed to establish the case against accused person namely
Pallab  Jyoti  Borah.  Accordingly,  accused  is  acquitted  of  the  charges  u/s
279/338 of IPC levelled against him in this instant case. 

26. Set the accused person at liberty forthwith.

27. The bail bond for the accused person is extended for a further period of
six (6) months. 

28. The case is disposed of on contest accordingly.

Given under my hand and seal  on this  31st day  of  July,  2019 at  Tezpur,
Sonitpur.

                                                                              (Ms. Sparsita Garg)
                                                                Judicial Magistrate First Class
                                                                               Tezpur, Sonitpur
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                                                                 APPENDIX

A. WITNESS OF PROSECUTION:

1. P.W-1: Rajiv Bhowmik (informant)

2. P.W-2: Sri Kanu Deb

3. P.W-3: Biplab Sarkar @ Ajay

4. P.W-4: Nikhil Bhowmik (victim)

5. P.W-5: Sukuranjan Baishya

6. P.W-6: Dr Uddhab Kumar Barman

7. P.W-7: Hemanta Kumar Nath

B. EXHIBITS OF PROSECUTION:
 
1. Exhibit.1: Ejahar                                                                                               

2. Exhibit 1(1) : Signature of the informant

3. Exhibit.2: Seizure list

4. Exhibit.2(1): Signature of P.W-3 in the Seizure list

5. Exhibit.3 : Medical report

6. Exhibit.3(1): Signature of P.W-6 in the medical report

7. Exhibit.4: Sketch map

8. Exhibit.4(1): Signature of P.W-7 in the sketch map

9. Exhibit.5: Zimmanama

10.Exhibit.6: Chargesheet

11.Exhibit.6 (1): Signature of S.I Lakhi Prasad Kachari

C. WITNESS OF DEFENSE: NIL

D. EXHIBITS OF DEFENSE: NIL

                                                                                                                                         

          (Ms. Sparsita Garg)
                                                                  Judicial Magistrate First Class
                                                                                 Tezpur, Sonitpur

G.R Case No-2620/2015


