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       IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS

     Tezpur, Sonitpur

          PRESENT:  Ms. Sparsita Garg, M.A, LL.M, AJS

              Judicial Magistrate First Class,

   Tezpur, Sonitpur

G.R. Case No. 2185/2017

State

Versus

Rajib Ghosh

(Under section 341/323 of IPC)

 Offence explained on: 21.05.2019

           Evidence recorded on: 18.06.2019, 19.09.2019

           Statements recorded on: 27.09.2019

           Arguments heard on: 27.09.2019

           Judgment delivered on: 11.10.2019

 Advocate for the Prosecution: Mr. Tapan Das

           Advocate for the Accused: Mr. P.K Sharma  

                                                             

                           J U D G E M E N T

 Prosecution Case in brief: 

1. Accused stood for trial for offences committed under section 341/323
IPC of the Indian Penal Code. 

2. Prosecution  case  is  initiated  on  the  basis  of  written  ejahar  dated
11.06.2017 stating interalia that on that day at about 8.30 p.m., when the
informant was on his way to tin-mile to purchase articles, the FIR named
accused persons restrained him and assaulted him without any reason on
the  road  at  Sotai  sapori.  The  informant  further  alleged  that  accused
person  snatched away Rs.1500/-  (Rupees One Thousand Five  Hundred
Only) from him and threatened to kill him. Hence this case. 
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3. On receipt of  the Borghat outpost forwarded the same to officer in
charge of Tezpur Police Station for registering the case and accordingly
the case was registered as Tezpur P.S. Case no. 1128/17 u/s 341/323/379
of the Indian Penal Code. Thereafter, I/O has launched the investigation of
this  case.  After  completion  of  investigation,  I/O  has  finally  submitted
charge sheet u/s 341/323/34 of the IPC against the accused person.  

4. Thereafter, cognizance has been taken and summon have been issued
to the accused person. However one of the accused Jiban Ghosh expired
and the case stood abated against him. On appearance of accused person
Rajib  Ghosh  necessary  documents  required  u/s  207  Cr.P.C  have  been
furnished to him.  On perusal  of  the materials  on record particulars  of
offence u/s 341/323 IPC is read over and explained to the accused person
to which he pleaded not guilty and claimed to be tried. 

5. Prosecution, in support of its case has examined as many as three (3)
witnesses.

6.  The defence has categorically denied the allegations levelled against
the accused person. The same is apparent from the statements of the
accused  recorded  under  section  313  Cr.P.C.  Accused  person  denied
adducing evidence in defence.

7. I have heard the arguments advanced by the learned counsel for the
accused person and Ld. A.P.P. Perused the materials available in the case
record.  Upon  hearing  both  the  parties  and  on  perusal  of  the  record,
following points for determination are formulated for proper adjudication
of this case. 

POINTS FOR DETERMINATION:

Point No 1:  Whether the accused person, on 11.06.2017 at about 8.30
p.m., had wrongfully restrained the informant and thereby committed an
offence punishable u/s 341 of IPC? 

Point No 2: Whether the accused person, on the same day, place and
time, had voluntarily caused hurt to the informant and thereby committed
offence punishable u/s 323 of IPC?

DISCUSSIONS, DECISIONS AND REASONS THEREOF: 

8. Now let me try to decide the above points on the basis of evidences on
record. The accused is facing trial for commission of offence u/s 341/323
IPC. The informant in his ejahar alleges that on the date of occurrence of
the incident when the informant was on his way to tin-mile to purchase
articles,  the FIR named accused persons restrained him and assaulted
him without any reason on the road at Sotai sapori. The informant further
alleged  that  accused  persons  snatched  away  Rs.1500/-  (Rupees  One
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Thousand Five Hundred Only) from him and threatened to kill him. P.W-1
Debashis Dutta is the informant as well as victim of the alleged incident
and P.W-2 and P.W-3 are the independent witnesses. The informant in his
evidence  stated  that  on  the  date  of  occurrence  accused  Jiban  Ghosh
restrained him on the road and gave a blow and further stated that “Toi
mur kotha bazarat kak ki koiso”.  Co-accused Rajib Ghosh pulled his
shirt and pushed him to the ground. In his cross examination he stated
that  four-five other  persons also saw the occurrence but  he could  not
name any of those persons. The witness also in his evidence remained
silent that the accused persons snatched away money from him. P.W-2 is
also alleged to be an eye-witness to the occurrence ad he also remained
regarding  snatching  of  money  from  the  possession  of  the  informant.
Therefore the allegation in the ejahar about snatching money cannot be
accepted. Further in his evidence he stated that he could not mention the
time  when  the  alleged  occurrence  took  place.  The  evidence  of  this
witness  is  required  to  be  corroborated  by  other  witnesses  as  the
informant  is  a  highly  interested  witness.  As  the  alleged  incident  took
place at a public road there must be witnesses who might have seen the
occurrence but in the instant case the evidence of the two independent
witnesses  is  required  to  be  looked  into  in  order  to  corroborate  the
evidence of  the informant about  the occurrence.  The informant stated
that accused Jiban Ghosh gave him blow but there is no evidence to show
that he received any injury on his person. As there is no medical evidence
to show that the victim received injuries therefore his evidence that the
accused assaulted him appears to be doubtful.

9. Wading through the evidence of P.W-2 Sushil Mandal it appears that
he  corroborated  the  testimony  of  the  informant  regarding  the  alleged
incident and claimed to be the eye-witness to the occurrence but in his
cross examination he stated that he never gave any statement to the
police  and  he  has  deposed  for  the  first  time  regarding  the  incident.
Therefore  his  whole  evidence  appears  to  be  an  omission.  Thus  his
evidence  cannot  be  relied  upon.  Contradiction  and  omissions  on  vital
facts renders the evidence of witness as wholly unrealisable. Therefore his
evidence cannot be accepted. Though this witness also stated that some
other people also gathered at the place of occurrence who had witnesses
the occurrence but he also could not name any of those person doubtful.
Further the informant in his evidence also remained silent that P.W-2 was
an eye-witness to the occurrence of the alleged incident. Therefore it is
highly doubtful that P.W-2 was present at the time of occurrence and that
he has witnesses the occurrence. Therefore his evidence appears to be
doubtful. 
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10. P.W-3 Gauranga Ghosh deposed in his evidence that he did not
witness the alleged incident and hence he did not support the prosecution
story. In view of the discussion made above it is held that the prosecution
has failed to bring home the guilt of the accused person Rajib Ghosh for
commission of offences u/s 341/323 I.P.C. beyond all reasonable doubts.
The accused deserves to be acquitted and his accordingly acquitted. 

11. Set the accused person at liberty forthwith. 

12. The bail bond for the accused person is extended for a further period 
of six (6) months.

13. The case is disposed of on contest accordingly.

Given  under  my hand and seal  on  this  11th day  of  October,  2019 at
Tezpur, Sonitpur.                                       

      

                           (Ms. Sparsita Garg)
                                                           Judicial Magistrate First Class
                                                                                         Tezpur, Sonitpur
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                                                            APPENDIX

A. WITNESS OF PROSECUTION:

1. P.W-1: Debasis Dutta

2. P.W-2: Sushil Mandal

3. P.W-3: Gauranga Ghosh

       B. EXHIBITS OF PROSECUTION:

  1. Exhibit 1: Ejahar

2. Exhibit 1 (1): Signature of P.W-1 in the ejahar

 C. WITNESS OF DEFENSE: NIL

 D. EXHIBITS OF DEFENSE: NIL

                                                                                                            

                                                      

          (Ms. Sparsita Garg)
                                                                       Judicial Magistrate First Class
                                                                                 Tezpur, Sonitpur
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