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                  IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS

Tezpur, Sonitpur

          PRESENT:  Ms. Sparsita Garg, M.A, LL.M, AJS

                Judicial Magistrate First Class,

                                          Tezpur, Sonitpur

G.R. Case No. 1791/2015

State

Versus

Pranab Das

(Under section 341/325 IPC)

              Charge framed on:  20.04.2016

Evidence recorded on: 01.06.2016, 08.11.2017,  03.01.2018, 25.09.2018, 

              Statements recorded on: 22.07.2019

              Arguments heard on: 22.07.2019

              Judgment delivered on: 26.07.2019 

              Advocate for the Prosecution: Ms. Neeva Devi and Mr. Tapan Das

              Advocate for the Accused: Mr Jiten Sundi and Binu Borah

                                                             J U D G E M E N T

     Prosecution Case in brief: 

1.This case arose out of Thelamara P.S Case No. 45/15 u/s 341/325 IPC
based on  the  gist  of  facts  stated  in  the  ejahar  which  has  set  this
criminal case in motion against accused person. 

2. Prosecution case is initiated on the basis of the written ejahar dated
11.07.2015  stating inter alia that on 11.07.2015 at about 7 p.m., the
accused person due to previous enmity intended to kill the brother of
the informant with sharp weapon at Borgoan Center. It is alleged by
the informant that the accused gave blows and kicked the brother of
the informant as a result of which blood oozed out from his body. When
people  came  to  rescue  the  younger  brother  of  the  informant  the
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accused person fled away. The younger brother of the informant was
admitted at CHC, Dhekiajuli. Hence, this case.  

3. On  receiving  the  ejahar  OC,  Thelamara  registered  a  case  as
Thelamara P.S. Case no.  45/15 u/s 341/325 of the Indian Penal Code.
Thereafter,  I/O  has  launched  the  investigation  of  this  case.  After
completion of investigation, I/O has finally submitted charge sheet u/s
341/325 of the IPC against the accused person. 

4. Thereafter,  cognizance  has  been taken  and summon have  been
issued  to  the  accused  person.  On  appearance  of  accused  person,
necessary documents required u/s 207 Cr. P.C have been furnished to
them. On perusal of the materials on record particulars of offence u/s
341/325 IPC is read over and explained to the accused person to which
he pleaded not guilty and claimed to be tried.

5. Prosecution,  in  support  of  its  case  has  examined  only  six  (6)
witnesses. 

6. Defence has categorically denied the allegations levelled against
the accused person. The same is apparent from the statements of the
accused person  recorded under  section  313 Cr.P.C.  Accused person
denied adducing evidence in defence.

7. I have heard the arguments advanced by the learned counsel for
the accused person and Ld. A.P.P. Perused the materials available in
the case record. Upon hearing both the parties and on perusal of the
record,  following points  for  determination are  formulated for  proper
adjudication of this case.

    
POINTS FOR DETERMINATION:

Point No 1: Whether the accused person on 11.07.2015 at about 7:00
p.m., wrongfully restrained the younger brother of the informant and is
liable to be punished under Section 341 of IPC? 

Point No 2:   Whether the accused person on 11.07.2015 at about
7:00  p.m.  voluntarily  caused  grievous  hurt  to  the  uncle  of  the
informant and is liable to be punished under Section 325/34 of IPC ?

DISCUSSIONS, DECISIONS AND REASONS THEREOF:

8. Now let me try to decide the above points on the basis of evidences
on record. In order to make a clear and convenient discussion, I deem
it  fit  to  reproduce  the  relevant  testimonies  of  witness.  P.W-1  Jin
Bhuyan (informant) deposed in his evidence in chief that he knows
the accused person. The alleged incident took place around 11 months
back  in  between  8.00  p.m  to  8:  30  p.m.,  On  the  date  of  alleged
incident his younger brother Sharat Bhuyan had a physical altercation
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with the accused at Borgaon centre. When he reached the spot,  he
saw his brother was bleeding from nose and was lying in the ground.
The  accused  in  the  meantime  had  fled  away  from  the  scene.
Thereafter P.W-1 took his younger brother for medical treatment and
lodged this case. 

9. During cross examination P.W-1 deposed that he has a shop in the
Borgaon centre only and at that time of occurrence of the incident he
was inside his shop. The distance between his shop and the place of
occurrence is almost 50 to 60 feet away. P.W-2 deposed that he heard
a  quarrel  between  them  and  by  the  time  he  reached  the  place
occurrence he saw his younger brother was lying in the ground. He
further deposed that his younger brother is 30 years old and he cannot
firmly state as to whether his brother sustained to injuries by falling on
the ground or whether he was hit by someone.

10. P.W-2 Sharat Bhuyan (victim) deposed in his evidence in chief
that the informant is his elder brother and that he knows the accused
person.  The alleged incident  took  place  around 11 months  back  in
Borgaon centre at about 8.00 p.m., On the date of alleged incident
while he was sitting in a bench and having beetel nut accused kicked
him from backside and thereafter he fell  down from the bench and
became almost unconsious. The accused gave him blows in the eyes
and nose. His eyes got swollen and blood oozed out from his mouth
and  eyes.  Thereafter  his  elder  brother  came  and  took  him  to  the
hospital and later on the ejahar was lodged. 

11. During cross examination P.W-2 deposed that police interrogated
him in connection with the case. He was first taken to Dhekiajuli 30
bedded hospital and from there he was taken to TMCH, Tezpur. P.W-2
also deposed that he was unconscious till  he reached TMCH, Tezpur.
On the date of alleged incident while he was sitting in a bench and
having beetel nut when accused came and kicked him from backside
and  then  he  fell  down  from  the  bench  and  became  almost
unconscious. The accused gave him blows in the eyes and nose. His
eyes got swollen and blood oozed out from his mouth and eyes. P.W-2
further stated that his elder brother came and took him to the hospital.
He was first examined at Dhekiajuli CHE where doctor had cleaned my
wounds. 

12. P.W-3 Bijoy  Thapa deposed  in  his  evidence  in  chief  that  he
knows the informant and the accused of this case but he does not
remember  when  the  incident  took  place.  P.W-3  deposed  that  the
incident occurred in the evening time when he was at the daily market
at Thelamara. On hearing hue and cry he came near the market place
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and went  there and saw that  both the persons  were  having tussle
between them. Further P.W-3 deposed that he did not see whether the
victim sustained to any injuries. He stated that he had seen only a
tussle between them and nothing else.

13. When put to cross P.W-3 deposed that he did not see anything
except that there was a fight between them and that he does not know
why the fight took place.

14. P.W-4 Pulin Das deposed in his evidence in chief that he knows
the  informant  and  the  accused.  At  the  time  of  occurrence  of  the
incident he was at the daily market at Thelamara in my shop.  He saw
there was a fight between the informant and the accused person in
front of his shop and it  occurred in the evening time. P.W-4 further
stated that he does not know what happened after the fight and if
anybody sustained any kind if injuries.

15. When  put  to  cross  P.W-4  deposed  that  police  recorded  his
statement at the Borgaon centre on that evening when the incident
took place. The incident took place about 40 feet away from his shop.
P.W-4 also deposed that he do not know why fight took place between
the accused and the victim. P.W-4 also stated that he did  not state
before the police that accused had beaten the informant since he has
not witnessed the incident. P.W-4 stated that he does not know if there
is any old grudge or dispute between them.

16. P.W-5 Manash Kr Nath deposed in his evidence in chief that he
knows the informant as well as the accused person. The incident took
place about 1 year and 4 months ago at Borgaon centre when he saw
from his shop that Sarat Bhuyan , the brother of the informant was
scolding one Pulin Das at his shop and both of them were fighting. P.W-
5 further stated that at that time he saw that  Pranab Das came to that
place  and they  all  involved  in  the  verbal  altercation.  Further  P.W-5
submitted  that  he  only  had  verbal  altercation  and later  as  he had
customers in his shop he did not see what had happened thereafter.

17. Cross examination of P.W-5 is declined.

18. P.W-6 Dr Himanta Saikia deposed in his evidence in chief that
he examined Sri Sarat Bhuyan aged 37 years male on 11.07.2015 at
about 9:30 p.m., at Dhekiajuli CHC. At that time he was working as a
medical officer. On examination the following were found:

1. Swelling of both lips (3 cms x 2 cms). Mostly affected the upper lips. 

Nature of injury is simple and nature of weapon was blunt.
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The age of injury was one day and after examination of the patient she
was discharged. 

19. During  cross  examination  P.W-6  deposed  that  the  swelling
sustained by the injured can be caused by falling on a hard surface. 

20. At the outset before going to discuss the merits of this case, since
the accused has been facing trial for committing offence u/s 341/325
of IPC, first of all,  I  would like to mention what the terms “wrongful
Restrain” and “Grievous Hurt” are defined u/s 339/320 IPC. “Wrongful
Restraint- “Whoever voluntarily obstructs any person so as to prevent
that person from proceeding in any direction in which that person has
a right to proceed, is said wrongfully to restrain that person”. In order
to  sustain  the  charge  under  Section  325  IPC,  the  prosecution  is
required to prove (i) that the accused has caused bodily pain, disease
or infirmity to the victim, (ii) the hurt has been caused voluntarily (iii)
that the hurt has been caused without being provoked by anyone, and
(iv) the hurt has been caused answers any of the hurts described in
Section 320 IPC.

21. There is no evidence on record  to show that the accused had
restrained the brother of the informant from proceeding in a direction
in which he was proceeding. PW3 has stated that the accused had told
him to stop,  but  he moved ahead after  keeping the cart  aside.  No
physical restraint was applied upon the victim from moving ahead. In
other words, the offence u/s 341 of IPC is not attracted.

22. Scanning through the evidence on record it is seen that P.W-3, P.W-
4 and P.W-5 are  all  hearsay  witness  and they also  remained silent
regarding  involvement  of  the  accused  person  with  the  alleged
occurrence.  The  witnesses  on  record  remained  silent  regarding
involvement of  any of  the accused person in  assaulting the victim.
Testimony of P.W-4 shows that he altogether narrated a different story
stating that he saw fight taking place between the informant and the
accused person in front of his shop in the evening time. Hence his
testimony  stands  contradictory  in  this  regard.  Though,  the  medical
examiner clearly proved that victim sustained to injury on his upper
lips but the vital fact as to who assaulted the brother of the informant
could not be answered by any of the witnesses on record. The accused
who  is  involved  in  causing  physical  assault  to  the  brother  of  the
informant could not be un-earthed by the prosecution side. In view of
the evidence on record, I am of the view that the prosecution could not
prove that the accused person is involved in the incident of causing
grievous  hurt  to  the  brother  of  the  informant  and  accordingly,  all
accused  persons  deserves  to  be  acquitted.  The  I.O.  could  not  be
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examined, as his presence could not be secured by the prosecution
even after repeated efforts. Hence no offence is made out against the
accused u/s 325 IPC.

                                                          ORDER

23.  In view of the above discussions, I am of the considered opinion
that,  prosecution  has  failed  to  establish  the  case  against  accused
person namely Pranab Das.  Accordingly, accused is acquitted of the
charges u/s 341/325 IPC levelled against them in this instant case. 

24. Set the accused person at liberty forthwith.

25. The bail  bond for the accused person is extended for a further
period of six (6) months. 

     26. The case is disposed of on contest accordingly.

Given under my hand and seal on this 26th  day of July, 2019 at Tezpur,
Sonitpur.

                                                                           (Ms. Sparsita Garg)
                                                             Judicial Magistrate First Class
                                                                           Tezpur, Sonitpur
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                                                   APPENDIX

A. WITNESS OF PROSECUTION:

1. P.W-1: Jin Bhuyan (informant)

2. P.W-2: Sharat Bhuyan

3. P.W-3: Bijoy Thapa

4. P.W-4: Pulin Das

5. P.W-5: Manash Kr Nath

6. P.W-6: Dr Himanta Saikia

B. EXHIBITS OF PROSECUTION:
 
1. Exhibit.1: Ejahar 

2. Exhibit 1(1) : Signature of the informant

3. Exhibit.2: Medical examination report

4. Exhibit.2(1): Signature of P.W-6 in the medical report 

C. WITNESS OF DEFENSE: NIL

D. EXHIBITS OF DEFENSE: NIL

                                                                                                            

                                                      

           (Ms. Sparsita Garg)
                                                                  Judicial Magistrate First Class
                                                                                  Tezpur, Sonitpur
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