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     IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS

    Tezpur, Sonitpur

    PRESENT:  Ms. Sparsita Garg, M.A, LL.M, AJS

           Judicial Magistrate First Class,

    Tezpur, Sonitpur

G.R. Case No. 164/2016

State

Versus

Birsha Karmakar 

(Under section 294/406/506 IPC)

              Charge framed on: 17.07.2017

              Evidence recorded on: 12.12.2017, 07.04,2018, 02.06.2019

              Statements recorded on: 15.06.2019

              Arguments heard on: 24.06.2019

              Judgment delivered on: 28.08.2019

              Advocate for the Prosecution: Ms. Neeva Devi and Mr. Tapan Das

              Advocate for the Accused: Ms. Mouchumi Bhagawati

                                                             J U D G E M E N T

   Prosecution Case in brief: 

1. This case arose out of Rangapara P.S Case No. 04/16 u/s 294/406/506
of I.P.C based on the gist of facts stated in the ejahar which has set this
criminal case in motion against accused person. 

2. The case of the prosecution in brief is that both the informant and the
accused person are friends and there use to take place transaction of
money between them. In one occasion the accused took Rs. 80, 000/-
(Rupees Eighty Thousand Only) from the informant as he was in financial
crisis  and assured  that  he will  return  the said  amount within  six  (6)
months and accordingly the informant handed him the money. After six
(6) months the accused did not return back the money to the informant
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he told the accused to return back soon but the accused kept taking
various pleas stating that he will return soon. On the day of occurrence
of the incident informant met the accused and asked him to return the
money but the accused uttered obscene slang words and languages to
the informant and told that he will not return back the money. Further
the informant submits that accused threatened to kill  him if  he ever
asked the accused to return back the money.  Hence this case.

 
3.  On receiving the complaint, it was sent to the OC Rangapara P.S for
investigation under Section 156 (3)  Cr.P.C and accordingly  the police
registered a case as Rangapara P.S. Case no 04/16, u/s 294/406/506 of
the Indian Penal Code. Thereafter, I/O has launched the investigation of
this  case.  After  completion  of  investigation,  I/O has finally  submitted
charge sheet u/s 294/406/506 of the IPC against the accused persons. 

4.  Thereafter,  cognizance  has  been  taken  and  summon  have  been
issued  to  the  accused  person.  On  appearance  of  accused  person,
necessary documents required u/s 207 Cr. P.C have been furnished to
them. On perusal of the materials on record particulars of offence u/s
294/406/506  IPC is read over and explained to the accused  person to
which they pleaded not guilty and claimed to be tried.

5.  Prosecution,  in  support  of  its  case  has  examined  only  four  (4)
witnesses.

6. Defence has categorically denied the allegations levelled against the
accused  person.  The  same  is  apparent  from  the  statements  of  the
accused  person  recorded  under  section  313  Cr.P.C.  Accused  person
denied adducing evidence in defence.

7. I have heard the arguments advanced by the learned counsel for the
accused person and Ld.  A.P.P.  Perused the materials  available  in  the
case record. Upon hearing both the parties and on perusal of the record,
following points for determination are formulated for proper adjudication
of this case.

    
POINTS FOR DETERMINATION:

Point No 1: Whether the accused person uttered obscene slang words
and languages to the informant as alleged and thereby committed an
offence punishable u/s 294 of the Indian Penal Code?

Point No 2: Whether the accused person being entrusted with Rs. 80,
000/- (Rupees Eighty Thousand Only) converted the same to his own use
and thereby committed an offence punishable under section 406 of the
Indian Penal Code? 

Point No 3: Whether the accused person had criminally intimidated the
informant that he would be killed and thereby committed offence under
section 506 Indian Penal Code?  
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DISCUSSIONS, DECISIONS AND REASONS THEREOF:

8. Now let me try to decide the above points on the basis of evidences
on record. In order to make a clear and convenient discussion, I deem it
fit  to  reproduce  the  relevant  testimonies  of  witness.  P.W-1  Arun
Sashani  (informant) deposed  that  on  15.03.2015  he  lended  Rs
80,000/-  (Rupees Eighty Thousand Only) to the accused person at his
uncles house at Dholapani line no.2 since he kept asking money from a
very long time. At the time of giving money his brother Amar Tanti, his
friends  Krita  Kandulna  and  Krishna  Nayak  were  present.  The  said
amount of Rs 80,000/- (Rupees Eighty Thousand Only) only was handed
over by executing a deed on a 10 rupees stamp paper signed by Krishna
Nayak. It is deposed by P.W-1 that accused promised to return him the
money within six (6) months but he failed to do so. P.W-1 submitted that
accused cheated him many times taking plea that he will  return the
money but on 15.11.2015 when he visited the house of the accused at
Nagapathar at about 9 a.m., and asked for the money, accused replied
that he will  not return the money by uttering the dirtiest slang filthy
languages to him. Further it is submitted that accused came to hit him
with a dao and also threatened to kill  him. P.W-1 further stated that
accused has spend all his money and asked him not to return back again
in  search  of  money.  Thereafter  he  returned  home  and  informed  his
friends  who  were  present  at  the  time  of  handing  over  the  money.
Thereafter he lodged the ejahar. P.W-1 deposed that police visited the
place of occurrence and recorded his statement. Police seized the 10
rupees stamp paper which was handwritten. 

9. When put to cross examination P.W-1 deposed that he studied till
class  6  and  he  can  read  Assamese  clearly.  The  distance  between
Dholapani  Tea  Estate  and  Rangapara  P.S  is  almost  5  kms  and  the
distance between Dholapani Tea Estate and court is 30 kms. Rangapara
police station falls on the way while heading to court.  P.W-1 deposed
that he went to Rangapara PS but police directed him to file complaint
before the court but the same is not mentioned by him in the FIR. He
deposed at the test of cross examination that the complaint petition was
written by advocate but the material exhibit was not annexed with the
complaint petition even after it was shown to the advocate. He denied
the defence suggestion stating that it is not a fact that 10 rupees stamp
paper was not annexed with the complaint petition since he prepared it
later on. He added saying that accused person resides 1 kms away from
his house. The complaint petition was written by his advocate as per his
direction but he did not mentioned that an agreement has taken place
between him and the accused in his complaint petition except that he
handed over Rs 80,000/-  (Rupees Eighty Thousand Only) only  out of
sheer  good  trust.  Neither  is  it  mentioned  in  the  complaint  petition
regarding the presence of three (3) witnesses being present at the time
of  handing  over  the  money  to  the  accused.  P.W-1  denied  defence
suggestion stating that it is not a fact that he did not inform the police
about the agreement taken place between them and that accused used
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obscene filthy language words like kela, maksudai etc. when he went to
his house. P.W-1 stated that he wrote that on 15.03.2013 accused took
money from him but he has put his signature as 15.03.2015 on the left
side of the agreement. He even denied stating that it is not a fact that
he did not go to the house of the accused in search of his money and
that  as  he had enmity with  the accused he falsely  lodged this  case
against him. Further he again denied defence suggestion stating that it
is not a fact that the accused did not take any money  nor did he uttered
obscene words and languages and neither did he threatened to kill me
and that he prepared a false and fabricated agreement to implicate the
accused in this false case.

10. P.W-2 Kirta Kandulna deposed in his evidence in chief that he
knows both the parties. On 15.03.2015 there was an exchange of money
between the informant and the accused at the house of the uncle of the
complainant  at  Dholapadum Line  No.  2.  The  money  was  exchanged
between the parties in his presence on a stamp paper where he has put
his signature in the agreement. The contents in the stamp paper were
written by Krishna Nayak. Material exhibit 1 which is shown to him is the
agreement between the parties which he has seen it in court today. The
accused person returned Rs 20,000/- (Rupees Twenty Thousand Only) to
the complainant and the rest Rs 60,000/- (Rupees Sixty Thousand Only)
is  yet  to  be  returned  back.  The  said  Rs  20,000/-  (Rupees  Twenty
Thousand Only)was returned back after the institution of this case. It is
also deposed by P.W-2 that when the informant asked the accused to
pay the remaining dues he fought and uttered obscene slang languages
like baal, kela etc. to the informant. Thereafter the informant informed
about  this  incident  to  P.W-2  and  then  lodged  this  case  against  the
accused person. He deposed that police recorded his statement.

11. During cross examination P.W-2 deposed that both parties are good
friends. In the year 2015 money was exchanged between the parties in
his presence at the house of Amar Tanti. On that day Amar Tanti was
present when the money was exchanged. Informant gave Rs 80,000/-
(Rupees Eighty Thousand Only) to the accused person but he did not
count  the  notes.  However  the  notes  were  in  Rs  500/-  (Rupees  Five
Hundred Only). The stamp paper was of Rs 10/-  (Rupees Ten Only) in
which agreement was entered into and since he was asked to put his
signature he had signed the stamp paper. He further deposed that he
knows the contents of the agreement as he had read it before putting
his  signature.  Although  the  date  of  agreement  is  mentioned  as
15.03.2013  and  signature  is  put  as  15.03.2015  but  it  is  actually
15.03.2015.  He  deposed  that  he  did  not  inform the  police  that  the
accused person used words like baal, kela etc. to the informant nor did
he informed the police that accused threatened to kill the informant. He
also did not inform the police that accused returned Rs 20,000/- (Rupees
Twenty Thousand Only) to the informant. He denied defence suggestion
stating that it is not a fact that because of enmity the informant lodged
this case against the accused person and that he deposed in the favour
of the complainant as he is a good friend.

GR Case No-164/2016



Page 5 of 9

12. P.W-3 Dilip Karmakar deposed in his evidence in chief that he
knows  both  the  parties  and  that  he  know  nothing  about  the  entire
incident.  Police  did not record his statement and interrogated him in
connection with this case.

13. Cross examination of P.W-3 is declined.

14. P.W-4 Basanta Kumar Bora deposed in his evidence in chief that
on 04.01.2016 he was posted at Rangapara P.S. On that day one Arun
Sasoni lodged a case (Rangapara P.S case No- 04/16) and O.C entrusted
him with the investigation of this case. During investigation he visited
the place of occurrence and prepared the sketch map. He seized one
stamp paper where Birsha Karmakar gave money to the accused as per
the  agreement.  Accused  could  not  be  found  and  accordingly
chargesheet was submitted against the accused person u/s 294/406/506
IPC as an absconder. 

15. During cross examination P.W-4 deposed that the distance between
the house of  the informant and the accused is  2  kms.  The place of
occurrence in the sketch map is Dholapadum Tea Estate. The house of
Amar Tanti is shown in the sketch map but he did not have any talk with
Amar Tanti prior to the lodging of the ejahar. He also deposed that has
not submitted the material exhibit along with the case diary and that he
has not sent the material exhibit to forensic science laboratory to verify
if the signature relates to the parties or not. Further he deposed that he
cannot say if the signature belongs to the informant. The articles were
seized at Rangapara P.S. and he visited the house of accused thrice. On
04.01.2016 he recorded the statement of the informant at about 4: 30
p.m., and the statement of witnesses were recorded on 05.01.2016 at
5.00 p.m., Informant stated that accused uttered obscene slang words
and languages to him but he did not state that accused told him kela,
maksudai. Informant did not state before him about the agreement that
took place between them and neither did he tell  P.W-4 regarding the
presence of witnesses. The other witness Kirta Kandulna also did not
state before him that accused used slang words like baal, kela etc. to
the informant. 

16. Defence has denied all the allegations leveled against the accused.
While the defence has not adduced any evidence in this regard, it has
relied  on  the  cross-examination  of  the  prosecution  witnesses  to
demolish their credibility and probative value.

17. As far as the charge u/s 294 of the IPC is concerned, it is to be noted
that  the  informant  and witness  i.e.  P.W-2  have deposed that  abuses
were hurled on the informant  by the accused on the alleged day of
occurrence.  Evidence  on record shows that  during cross  examination
both the informant and P.W-2 stated that words like kela, maksudai etc.
were in fact, hurled on the accused. Section 294 of the IPC would be
attracted  only  when  obscene  words  are  uttered  in  a  public  place.
Although the informant and P.W-2 deposed the exact words uttered by
the accused but whether such utterance was made in a public place
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would be offensive in law. But in the present case, there has been no
specific evidence to this effect and so, this charge cannot be said to
have been established by the prosecution. 

18.  With  regard  to  the  offence  u/s  406  of  the  IPC,  it  has  to  be
understood that an accused can be said to have committed an offence
of criminal breach of trust only when it is shown that a property was
entrusted  to  the  accused with  certain  terms of  entrustment and the
accused  had  violated  the  terms  of  entrustment  and  converted  the
property to his own use.  In the evidence of P.W-1 is to the effect that he
is the informant as well as aggrieved in the occurrence of the present
case.  He  knows  the  accused  since  a  long  time  as  they  are  friends.
Accused being in urgent need of money borrowed a sum of Rs. 80,000/-
(Rupees Eighty Thousand Only)  from him with a promise to return the
same within six months. As the accused did not return the money to him
in time after repeated requests, he lodged ejahar against him before the
OC  Rangapara  Police  Station.  This  fact  has  been  corroborated  by
prosecution  witness.  P.W-2  further  goes  to  the  extent  of  saying  that
accused person returned Rs 20,000/- (Rupees Twenty Thousand Only) to
the informant after the institution of the case and the rest Rs 60,000/-
(Rupees  Sixty  Thousand  Only) is  yet  to  be  returned  back.  Scanning
through statement defence of the accused recorded u/s 313 Cr.P.C it is
seen  that  throughout  his  examination  he  stated  that  he  is  falsely
implicated in this case by the informant but he disclosed the fact that he
already returned Rs.20,000/-  (Rupees Twenty Thousand Only) and that
the  informant  is  yet  to  receive  only  Rs.  20,000/-  (Rupees  Twenty
Thousand Only) from him. The above statement of the accused itself
proves the charges levelled against him are true. Hence, I am of the
considered opinion that there is no necessity of any further discussion
as the accused himself has admitted that he is yet to return back money
to  the  informant.  Evidence  of  the  witnesses  is  found  to  be  cogent,
reliable and inspiring confidence to accept the version. The evidence of
the  informant  and  supporting  witness(P.W-2)  finds  corroboration
regarding the transaction as admitted by the accused. Evidence given
by the informant along with other  witness clearly goes to show that
accused person is guilty of committing offence as alleged u/s 406 IPC.

19. Section  506  Indian  Penal  Code  prescribes  punishment  for  the
offence  of  criminal  intimidation.  “Criminal  intimidation”  as  defined in
Section 503 Indian Penal Code states that “Whoever threatens another
with any injury to his person, reputation or property, or to the person or
reputation of any one in whom that person is interested, with intent to
cause alarm to that person, or to cause that person to do any act which
he is not legally bound to do, or to omit to do any act which that person
is legally entitled to do, as the means of avoiding the execution of such
threat, commits criminal intimidation. 

20. The Hon’ble Supreme Court of India in Manik Taneja versus State
of Karnataka, (2015) 7 SCC 423, observed that:  A reading of the
definition  of  criminal  intimidation  would  indicate  that  there
must be an act of threatening to another person, of causing an
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injury  to  the  person,  reputation,  or  property  of  the  person
threatened, or to the person in whom the threatened person is
interested  and  the  threat  must  be  with  the  intent  to  cause
alarm to the person threatened or it  must  be to do any act
which he is not legally bound to do or omit to do an act which
he is legally entitled to do. Hon’ble Supreme Court further observed
that “It is the intention of the accused that has to be considered
in deciding as to whether what he has stated comes within the
meaning  of  criminal  intimidation.  The  threat  must  be  with
intention  to  cause  alarm  to  the  complainant  to  cause  that
person to do or omit to do any work. Mere expression of any
words  without  any  intention  to  cause  alarm  would  not  be
sufficient to bring in the application of this section. But material
has  to be  placed on record to show that  the  intention is  to
cause alarm to the complainant”. The threat must be with intention
to cause alarm to the complainant to cause that person to do or omit to
do any work. Coming to the charge u/s 506 of the IPC, it is to be noted
that  no  convincing  evidence  has  come  on  record  to  prove  the  said
charge. P.W-2 has not deposed anything that any criminal intimidation
was hurled on the informant by the accused. 

21.  Now, in the light of the aforesaid observations, if the evidence of
P.W-1 is considered, then also, it cannot be safely concluded that the
accused had any intention of killing the informant. Rather, it appears
that if at all, anything was expressed by the accused to the effect that
the informant would be killed if he visits again demanding for the money
it was an omnibus expression without any real intention of causing harm
to the informant. Thus, the intention of the accused could not be proved
by the informant in this regard and in this circumstance, it is unsafe to
conclude that he had a clear intention of killing the informant as well if
he ever raised the demand of the money and it is with this intention that
he  hurled  criminal  intimidation  on  the  informant.  Thus,  the
circumstances appearing from the prosecution evidence do not inspire
confidence  of  the  court  as  regards  the  allegations  brought  by  the
prosecution.

22. P.W-3 who is an independent witnesses, have not deposed anything
so as to lend support to the case of the prosecution as he has no direct
knowledge of the alleged occurrence which is clear from his evidence
itself.  Regarding  P.W-4,  he  basically  deposed  about  the  manner  of
investigation of the case.

23. Accused is acquitted u/s 294/506 IPC as no incriminating materials
are found against him but convicted u/s 406 IPC.

24. I have considered the applicability of the benefits of the Probation of
Offenders  Act  to  the  convict.  Hence,  considering  the  nature  of  the
offence  committed  by  the  accused  I  am  disinclined  to  extend  the
benefits of the Probation of Offenders Act to the convict. I have heard
the  convict,  Sri  Birsha  Karmakar,  before  sentencing  him.  He  has
expressed remorse for his actions and has vowed not to repeat them. He
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has  further  stated  that  incarcerating  him  might  have  serious
repercussions for his family life.

25. I have also considered the quantum of sentence to be imposed upon
him. The offence for which he has been convicted is under 406 of the
Indian  Penal  Code  which  is  punishable  with  imprisonment  of  either
description for a term which may extend up to 3 (three) years, or with
fine or with both. 

26. Considering the overall  facts and circumstances of  the case and
keeping in view that nature of the offence committed, the convict, Sri
Birsha Karmakar is sentenced to simple imprisonment for one year and
also to pay a fine of Rs. 5,000/- (Five Thousand Rupees Only) in default
to undergo simple imprisonment for another 3 (three) months. 

27. Any period of jail custody already undergone shall be set off against
the sentence of imprisonment as per Section 428, Criminal Procedure
Code. His bail bonds are extended for a further period of 6 (six) months
as per the provisions of Section 437-A, Criminal Procedure Code. 

27. Let a copy of the judgment be given to the convict immediately free
of  cost  as  per  the  provisions  of  Section  363 (1),  Criminal  Procedure
Code. 

28.  The  convict  is  also  informed  of  his  right  of  appeal  against  the
judgment and order of conviction and sentence.

Given under my hand and seal  of  this  court  on this  the 28 th day of
August, 2019. 

                                                   

                                                                             (Ms. Sparsita Garg)
                                                                   Judicial Magistrate First Class
                                                                               Tezpur, Sonitpur
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                                                        APPENDIX

A. WITNESS OF PROSECUTION:

1. P.W-1:  Arun Sashani (informant)

2. P.W-2:  Kirta Kandulna

3. P.W-3:  Dilip Karmakar

4. P.W-4:  Basanta Kumar Bora

B. EXHIBITS OF PROSECUTION:
 
1. Exhibit.1: FIR

2. Exhibit 1(1) 1(2) and 1(3) : Signatures of the P.W-1/informant

3. Exhibit.2: Seizure memo

4. Exhibit.2(1): Signature of P.W-1 in the seizure memo

5. Exhibit.2(2): Signature of P.W-4 in the seizure memo

     6. Exhibit.3: Sketch map

     7. Exhibit.3(1): Signature of P.W-4 in the sketch map

     8. Exhibit.4 and 5: Search warrant

     9. Exhibit.4(1) and 5(1): Signature of P.W-4 in the search warrant

    10. Exhibit.6: Chargesheet

    11. Exhibit.6(1): Signature of P.W-4 in the seizure memo

C. WITNESS OF DEFENSE: NIL

D. EXHIBITS OF DEFENSE: NIL                                                                       
                                                     

         (Ms. Sparsita Garg)
                                                                Judicial Magistrate First Class
                                                                                Tezpur, Sonitpur
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