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      IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS

    Tezpur, Sonitpur

          PRESENT:  Ms. Sparsita Garg, M.A, LL.M, AJS

                Judicial Magistrate First Class,

Tezpur, Sonitpur

G.R. Case No. 156/2016

State

Versus

Deb Kumar Chetry

(Under section 279/427/304 (A) IPC)

              Offence explained on: 30.07.2016

Evidence recorded on: 29.09.2016, 22.02.2017, 03.11.2017, 29.06.2019

              Statements recorded on: dispensed with

              Arguments heard on: 12.07.2019

              Judgment delivered on: 17.07.2019

              Advocate for the Prosecution: Ms. Neeva Devi and Mr. Tapan Das

              Advocate for the Accused: Mr R.K Pandey

                                                               J U D G E M E N T

   Prosecution Case in brief: 

1. This case arose out of Chariduar P.S Case No. 04/16 u/s 279/427/304
(A) IPC based on the gist of facts stated in the ejahar which has set this
criminal case in motion against accused person. 

2. Prosecution case is initiated on the basis of the written ejahar dated
08.01.2016 stating inter alia that on 03.01.2016 at about 12:55 p.m.,
one  Barelal  Yadav  rode  his  motor  cycle  (hero  passion)  bearing
registration  no.  UP-32/EP/3891  from  Gamani  134  INFBN  (TA)  ECO
towards Bhalukpong in the Balipara road. A bolero pick up van bearing
registration no.  AS-12-AC-0821 plying negligently  at  high speed near
Salonibari hit the motorcycle of Barelal Yadav from the backside as a
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result  of  which  he  expired  at  the  spot.  It  is  further  stated  that  the
motorcycle of the deceased was damaged in the said accident. 

3. On receiving the ejahar OC, Chariduar registered a case as Chariduar
P.S.  Case  no.  04/16,  u/s  279/304  (A)/427  of  the  Indian  Penal  Code.
Thereafter,  I/O  has  launched  the  investigation  of  this  case.  After
completion of investigation, I/O has finally submitted charge sheet u/s
279/304 (A)/427 of the IPC against the accused persons. 

4. Thereafter,  cognizance  has  been  taken  and  summon  have  been
issued  to  the  accused  person.  On  appearance  of  accused  person,
necessary documents required u/s 207 Cr. P.C have been furnished to
them. On perusal of the materials on record particulars of offence u/s
279/304 (A)/427 IPC is read over and explained to the accused person to
which he pleaded not guilty and claimed to be tried.

5. Prosecution,  in  support  of  its  case  has  examined  only  six  (6)
witnesses.

6. 313 Cr.P.C statement of the accused person is dispensed with as no
incriminating materials are found against him. Accused person denied
adducing evidence in defence.

7. I have heard the arguments advanced by the learned counsel for the
accused person and Ld.  A.P.P.  Perused the materials  available  in  the
case record. Upon hearing both the parties and on perusal of the record,
following points for determination are formulated for proper adjudication
of this case.

    
POINTS FOR DETERMINATION:

Point No 1:  Whether the accused person on 08.01.2016 stating inter
alia that on 03.01.2016 at about 12:55 p.m., drove a bolero pickup van
bearing  registration  no.  AS-12-AC-1840  in  a  manner  so  rash  and
negligent, endangering human life, and thereby committed an offence
punishable u/s 279 of the I.P.C.? 

Point No 2:  Whether on the same day, place and time, the accused
person caused death of victim Barelal Yadav by driving the vehicle in
rash and negligent manner which is not amounting to culpable homicide
and thereby committed an offence punishable under section 304(A) of
the IPC ? 

Point No. 3: Whether the accused person on the same day, place and
time, committed mischief by causing wrongful  loss or damage to the
property of the victim and is liable to be punished under Section 427 of
IPC? 
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DISCUSSIONS, DECISIONS AND REASONS THEREOF:

8. Now let me try to decide the above points on the basis of evidences
on record. In order to make a clear and convenient discussion, I deem it
fit  to reproduce the relevant  testimonies of  witness.  P.W-1 Atul Ch.
Koch (informant) deposed in his evidence that he does not know the
accused person but he knows deceased Barelal Yadav. On 03.01.2016
the deceased was coming from Bhalukpung towards Chariduar  in  his
motorcycle when a vehicle knocked him down at Khalbari as a result of
which the deceased died at the spot. P.W-1 also deposed that when he
came to  know about  incident,  he along  with  other  army personnel’s
came near the spot and later lodged this case. 

9. During cross examination P.W-1 deposed that he lodged this case
after two to three days of the alleged incident. He did not mention in the
ejahar the reason for delay of lodging the ejahar. P.W-1 also deposed
that the ejahar was not written by him but he knows the contents of the
ejahar. P.W-1 further stated that he did not witness the accident and
therefore he cannot say for whose fault the accident had happened.

10. P.W-2 Manoj Choudhury deposed in his evidence in chief that he
does  not  know  the  informant  as  well  as  the  accused  person.  On
03.01.2016 in between 12: 30 p.m., to 1.00 p.m., he was going on his
way to Nameri for picnic. When they crossed Chariduar police station
and were moving ahead all  of  a sudden he heard a sound and they
stopped there. P.W-2 got down from the vehicle and came near the spot
and saw that a Bolero pickup vehicle knocked down a person plying in a
hero honda spender bike.  The injured flew to a nearby drain and he
along  with  his  friends  picked  up  the  injured  from  the  drain  and
immediately  called  the  police  and  the  ambulance.  The  injured  died
within ten minutes and thereafter the ambulance came and took the
body of the deceased.

11.  During  cross  examination  P.W-2  deposed  that  he  crossed  the
accident spot prior to the occurrence of the accident and on hearing the
sound he stopped the vehicle. Since P.W-2 did not witness the actual
manner of accident therefore he cannot say for whose fault the said
accident took place. 

12. P.W-3 Dr. Palash Moni Keot deposed that on 03.01.2016 he was
on duty as Medical and Health Officer No. 1 at KCH, Tezpur and on that
day  with  reference  to  Chariduar  P.S  G.D.E  no-59  he  performed  post
mortem on the body of one Barelal Yadav. On examination the person is
found of stout build, the clothes of the person were soiled with blood
and blood clots. The body is not decomposed. A deep laceration from
the right cheek to left temporal area of size 12 cms x 5 cms x 7 cms. On
the right side of the forehead, laceration of size 5 cms x 1 cms x 2 cms,
right molar region laceration of size 5 cms x 3 cms x 3 cms and on the
right  size  of  cheek  laceration  of  8  x  3  x  2  cm,  left  middle  finger
dislocation first inter phalengial joint, left leg below the knee. Laceration
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of size 6 cms x 2 cms x 2 cms, left knee bruise of size 3 cms x 4 cms.  On
examination of the cranjan and spinal canal, left temporal, bone fracture
seen  enposing  the  deep  timus.  Hembral  laceration  present,  brain
laceration  seen  with  haemogranjum.  On  examination  of  the  thorax,
blood stained secretion seen in the laring trachea. The injuries described
are anti mortem in nature and are about 6-12 hours old. In his opinion
the cause of death was due to head injury sustained by the deceased.  

13. During cross examination P.W-3 deposed that he conducted the post
mortem report on the basis of the order given by the superintendent of
KCH. On 03.01.2016 at about 8.00 p.m., he conducted the post mortem
and at that time one sweeper was there to help him but he forgot his
name. At the time of conducting the post mortem he did not mentioned
whether rigor mortis was present or not. Rigor mortis is not the only
criteria for ascertaining the age of death. He further deposed that the
nature of injury suggests that it  might be caused due to falling from
height on a hard surface. 

14. P.W-4 Bahiram Sutradhar deposed in his evidence in chief that he
knows the informant of this case but he does not know the accused
person but knows him name as Deb Kr. Chetry. On last 03.01.2016 at
about  12:  45 p.m.,  Barelal  Yadav was  riding in  a bike from Hatigate
towards Chariduar. When he reached Salbari he heard that a tata pick
up vehicle knocked down the bike and Barelal Yadav succumbed to the
injury.  P.W-4  further  stated  that  he  saw  the  deceased  person  at
Chariduar  civil  hospital.  P.W-4  also  submitted  that  he  had  given  his
signature in the inquest report when police prepared it. 

15. During  cross  examination  P.W-4  deposed that  when the  incident
took place he was posted at Hatigate army camp and that he did not
seen the incident himself. P.W-4 also deposed that he does not know
because of  whose fault  the accident took place.  P.W-4 also does not
know what was written in the document where he has put his signature.
He stated that he has put his signature as per the advice of the police.

16. P.W-5 Bhupen Gogoi deposed in  his  evidence  in chief  that  he
knows  the  deceased  Barelal  Yadav  as  he  was  working  at  their
department  but  he  does  not  know  exactly  how  he  died.  He  further
deposed that he heard that about one year ago, Barelal Yadav met with
an accident near Hatigate and that in the said accident he expired. Later
on P.W-5 saw him in the hospital but he does not know whether he died
in the spot or not. Police prepared inquest report where he has put his
signature. 

17. Cross examination of P.W-5 is declined.

18. P.W-6 Mahendra Deka deposed in his evidence in chief that on
08.01.2016 he was posted at Chariduar P.S as an attached officer. On
03.01.2016  O.C  Chariduar  received  telephonic  information  from
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someone regarding the accident and thereafter O.C entrusted him with
the preliminary investigation of  the case.  P.W-6 reached the place of
occurrence but before he reached injured was sent to the hospital. P.W-6
deposed that he recorded statement of two persons, prepared sketch
map, seized both the vehicles. Thereafter he went to Chariduar hospital
for  interrogating  the  injured  but  the  injured  was  declared  dead.
Thereafter inquest was performed and the dead body of the deceased
was sent to KCH, Tezpur for post mortem. He collected the post mortem
report and after completion of the preliminary investigation handed the
case diary to the O.C. On 08.01.2016 written ejahar was received from
Atul  Koch  and  he  recorded  his  statement  and  also  recorded  the
statement  of  Bohiran  Sutradhar  and  Bhupen  Gogoi  and  O.C  Tilak
Chandra Rai submitted the chargesheet.

19. During  cross  examination  P.W-6  deposed  that  the  information
regarding the accident was received on 03.01.2016 through telephonic
information by the O.C and accordingly GD entry was made as 59 dated
03.01.2016.  Based  on  the  GD  entry  he  conducted  preliminary
investigation.  There is  no mention of  the GD entry  no in the charge
sheet submitted by the O.C Tilak Chandra Rai. P.W- 6 reached the place
of  occurrence  at  1:  30  p.m.,  and  seized  both  the  vehicles  to  the
occurrence of the accident. In the sketch map he did not mark in which
directions  the  vehicle  to  the  accident  were  heading  for.  Both  the
vehicles were on the left side of the road. Although both the vehicles
were seized by him on 03.01.2016 but in the seizure list the date of
seizure is mentioned as 12.01.2016.

20. Prosecution could not give a clear picture as to how the accused
was responsible for rash and negligent driving. Thus, from the aforesaid
discussion, it is seen that there is no any eye witness to the incident.
None  of  the  witnesses  have  implicated  the  accused  person  for
commission  of  the  offences.  That  apart  none  of  the  witness  could
recognize the accused person and none could depose the manner and
circumstances under which the incident took place. The post mortem
has been probed into by the M.O. Hence accused is given the benefit of
doubt and acquitted of the charges. Prosecution could not discharge its
burden by adducing just  and cogent evidence which would point out
towards the guilt of the accused. Therefore, accused Deb Kumar Chetry
is acquitted of the said offences and he be set at liberty forthwith. His
bail bond stands cancelled and the bailer is discharged from the liability.
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                                                           ORDER

21. In view of the above discussions, I  am of the considered opinion
that, prosecution has failed to establish the case against accused person
namely  Deb  Kumar  Chetry.  Accordingly,  accused  is  acquitted  of  the
charges  u/s  279/427/304(A)  IPC  levelled  against  them in  this  instant
case. 

22. Set the accused person at liberty forthwith.

23.  The  bail  bond for  the  accused  person  is  extended  for  a  further
period of six (6) months. 

24. The case is disposed of on contest accordingly.

Given under my hand and seal on this 17th day of July, 2019 at Tezpur,
Sonitpur.

                                                                               (Ms. Sparsita Garg)
                                                                Judicial Magistrate First Class
                                                                               Tezpur, Sonitpur
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                                                   APPENDIX

A. WITNESS OF PROSECUTION:

1. P.W-1: Atul Ch. Koch (informant)

2. P.W-2: Manoj Choudhury

3. P.W-3: Dr. Palash Moni Keot

4. P.W-4: Bahiram Sutradhar

5. P.W-5: Bhupen Gogoi

6. P.W-6: Mahendra Deka

B. EXHIBITS OF PROSECUTION:
 
1. Exhibit.1: Ejahar

2. Exhibit 1(1): Signature of the informant

3. Exhibit.2: Dead body sending challan

4. Exhibit.2(1): Signature of I.C Chariduar

5. Exhibit.3: Post mortem report

6. Exhibit.3(1): Signature of P.W-3

7. Exhibit.3(2): Signature of Joint Director of Health Services, Sonitpur

8. Exhibit.4: Inquest report

9. Exhibit.4(1): Signature of P.W-4

10.Exhibit.4(2): Signature of P.W-5

11.Exhibit.4(3): Signature of P.W-6 in the inquest report

12.Exhibit.5: Sketch map

13.Exhibit.5(1): Signature of P.W-6 in the sketch map

14.Exhibit.6: Seizure list

15.Exhibit.6(1): Signature of P.W-6 in the seizure list

16.Exhibit.7: Seizure list
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17.Exhibit.7(1): Signature of P.W-6 in the seizure list

18.Exhibit.8: Zimmanama

19.Exhibit.8(1): Signature of P.W-6 in the zimmanama

20.Exhibit.9: Forwarding of the dead body of the deceased for post mortem
 
21.Exhibit.9(1): Signature of P.W-6 in the forwarding

22.Exhibit.10: Chargesheet

23.Exhibit.10(1): Signature of O.C Tilak Chandra Rai in the chargesheet

C. WITNESS OF DEFENSE: NIL

D. EXHIBITS OF DEFENSE: NIL

                                                                                                            

                                                      

         (Ms. Sparsita Garg)
                                                                Judicial Magistrate First Class
                                                                                Tezpur, Sonitpur
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