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   IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS

 Tezpur, Sonitpur

          PRESENT:  Ms. Sparsita Garg, M.A, LL.M, AJS

              Judicial Magistrate First Class,
        Tezpur, Sonitpur

   G.R. Case No. 1188/2013

State

Versus 

Parimal Gope and others

(Under section 148/149/323/294/427/448/354(B) of IPC)

     Charge framed on: 17.08.2015

 Evidence recorded on: 27.01.2016,16.05.2016,29.06.2016,25.10.2019

               Statements recorded on: 20.11.2019

               Arguments heard on: 20.11.2019   
     
               Judgment delivered on: 29.11.2019

     Advocate for the Prosecution: Mr. Tapan Das

               Advocate for the Accused: Mr Jatin Das
            
                            J U D G E M E N T

 
  Prosecution Case in brief: 

1.Accused  persons  stood  for  trial  for  offence  committed  u/s
148/149/323/294/427/448/354(B) IPC.

2.Prosecution  case  is  initiated  on  the  basis  of  written  ejahar  dated
25.05.2013 stating inter alia that on that day at about 8.00 a.m., when the
male members of her house were not present, the accused persons armed
with stick, dagger, etc. wrongfully entered into the house of the informant
with an intent to kill the informant and his family members. It is further al-
leged that the accused persons uttered obscene slang words and languages
to the informant and vandalized her house thereby destroying the doors and
windows. The informant further submits that the accused persons assaulted
her father in law and stabbed him with a dao and he received cut injuries on
his hands. Hence this case.
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3.  The case was forwarded to O.C Dhekiajuli for registration. The officer in
charge of Dhekiajuli Police Station has registered the case as Dhekiajuli P.S.
Case no. 200/13 u/s 147/148/149/448/294/427/325/324/354(B) of the Indian
Penal Code. Thereafter, I/O has launched the investigation of this case. After
completion  of  investigation,  I/O  has  finally  submitted  charge  sheet  u/s
147/148/149/448/323/294/427/354(B) of  the  IPC  against  the  accused
persons.

4. Thereafter, cognizance has been taken and summon have been issued to
the  accused  persons.  On  appearance  of  accused  persons  necessary
documents required u/s 207 Cr.P.C have been furnished to them. On perusal
of  the  materials  on  record  formal  charges  u/s
147/148/149/448/323/294/427/354 (B) IPC is read over and explained to the
accused persons to which they pleaded not guilty and claimed to be tried.

5.  Thereafter informant has relied on the testimony of  six witnesses (6)
witnesses to prove the charge against the accused persons.

6. The defence has categorically denied the allegations levelled against the
accused persons. The same is apparent from the statements of the accused
persons  recorded  under  section  313  Cr.P.C.  Accused  persons  denied
adducing evidence in defence.

7. I  have heard the arguments advanced by the learned counsel  for  the
accused persons and Ld. A.P.P. Perused the materials available in the case
record. Upon hearing both the parties and on perusal of the record, following
points for determination are formulated for proper adjudication of this case. 

POINTS FOR DETERMINATION:

Point No.1:  Whether  the accused persons on 26.05.2013 at  5  pm were
members of  an unlawful  assembly armed with deadly weapons at village
Mitham and did in prosecution of the common object of that assambly, the
offence of rioting  and thereby committed an offence u/s 148 of Indain Penal
Code?

Point No.2: Whether the accused persons on the same date, time and place
in furtherance of common object of the unlawful assembly voluntarily caused
simple  hurt  to  Sabita  Gope,  Archana  Gope and Khudiram Gope by  blunt
objects and thereby committed an offence u/s 323 read with 149 of Indain
Penal Code?

Point No.3: Whether the accused persons on the same date, time and place
in furtherance of common object of the unlawful assembly uttered obscene
words to informant and victims and thereby committed an offence u/s 294
read with 149 of Indain Penal Code?

Point No.4: Whether the accused persons on the same date, time and place
in furtherance of common object of the unlawful assembly caused mischief
amounting to damage of  more than Rs 50 by breaking the house of  the
informant and thereby committed an offence u/s 427 read with 149 of Indain
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Penal Code?

Point No.5: Whether the accused persons on the same date, time and place
in furtherance of common object of the unlawful assembly committed house
trespassinto  the  house  of  the  informant  for  the  purpose  of  rioting  and
thereby committed an offence u/s 448 read with 149 of Indain Penal Code?

Point No.6: Whether the accused persons on the same date, time and place
in  furtherance of  common object  of  the unlawful  assembly used criminal
force  to  disrobe  the  informant  and  the  victim  Archana  and  thereby
committed an offence u/s 354(B) read with 149 of Indain Penal Code?

Point No.7: Whether the accused persons on the same date, time and place
were members of an unlawful assembly in prosecution of common object to
commit the offence of hurt by blunt and sharp objects to the informant and
the victims as named above, and thereby committed an offence u/s 149 of
Indain Penal Code?

DISCUSSIONS, DECISIONS AND REASONS THEREOF: 

8. In  the  instant  case  the  prosecution  examined  as  many  as  six  (6)
witnesses. Among the witnesses P.W-1 is the informant cum victim and P.W-
2,  P.W-3  and  P.W-4  are  the  victims  of  the  instant  case,  P.W-5  is  an
independent witness and P.W-6 is the investigating officer of this case.

9. P.W-1 Sabita Gope (informant) deposed in her evidence in chief that
one  and  half  years  back  at  about  8.00  a.m.,  in  the  morning  when  the
informant and her old aged mother in law was alone in the house, accused
persons  criminally  trespass  into  their  house  and  tore  the  clothes.  The
accused persons stabbed her with a dao on her hands and also assaulted her
father  in  law.  During  cross  examination  P.W-1  stated  that  she  recieved
injuries but the medical report does not show that any such injuries on her.
The witness though stated that her clothes were torn but the I.O has not
seized the same. Further, she stated that the accused persons brooked her
article but the said articles were not seized by I.O. The medical report does
not show that she was stabbed and that she recieved bleeding injuries on
her person. Therefore, her evidence appears to be doubtful.

10. P.W-2 Archana Gope deposed in her evidence in chief that two years
ago at about 8.00 a.m.,  when she was having her food accused persons
armed with dao,  lathi,  axe,  etc.  wrongfully entered into the house of  the
informant and chased them from their house. P.W-2 received injury on her
hand and thereafter the accused persons uttered obscene slang words and
languages  to  them  and  destroyed  their  house.  It  is  further  alleged  that
accused persons assaulted her father in law and also tried to outrage her
modesty.  Further  the  accused  persons  threatened  them  with  dire
consequences and thereafter the informant lodged the ejahar. The informant
in the ejahar remained silent regarding the presence of P.W-2. Further P.W-1
in  her cross examination also stated that  P.W-2 sustained injuries  on her
head  and  blood  also  oozed  out  but  P.W-2  only  stated  that  she  received
injuries  on  her  hand.  Therefore,  P.W-2  also  could  not  corroborate  the
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evidence of P.W-1. The medical report also does not show that P.W-2 received
bleeding injuries. The medical report also does not show that P.W-2 received
injuries on her hand and therefore her evidence appears to be doubtful.

11. P.W-3 Sumitra Gope is the mother in law of the informant and she
stated  that  when she  was  going  to  shop nearby  her  house  the  accused
persons chased her armed with dao, sticks and axe and that she took shelter
in the house of one Sunil Pal. The accused persons thereafter entered her
house and assaulted Sabita Gope, Archana Gope and her husband and also
destroyed her house. Thereafter she went to the police station and informed
the O.C., about the matter. On seeing the police the accused persons fled
away from her  house.  Though this  witness  stated that  she informed the
matter to the O.C., and thereafter police came but the said fact has not been
corroborated but the informant and others. Though this witness stated that
the accused persons assaulted her husband after entering her house but the
informant stated that no male members were present at their house at the
time of occurrence. The witness admittedly has not seen the occurrence as
she was taking shelter in the house of one Sunil Pal. She also remained silent
as to the injuries sustained by the victims in person. Further her evidence
that she was chased by the accused persons has not been corroborated by
the other witnesses. Thus her evidence appears to be doubtful. 

12. P.W-4 Nabi Hussain deposed in his evidence that he  heard that some
dispute  had  taken  place  between  the  informant  but  during  his  cross
examination he admitted that he did not witnessed the alleged incident and
therefore he cannot say what actually has happened between the parties.

13. P.W-5 Kartik Gope is the brother in law of the informant and he stated
that around three years back, the accused persons entered into his house
and  destroyed  his  house.  The  accused  persons  chased  his  sister  in  law
Archana  and  assault  her.  The  accused  persons  also  chased  his  mother
Sumitra Gope while she was heading towards the shop. He also stated that
on hearing about the incident he came to his house but he was also chased
by the accused persons armed with dao and axe, but somehow he fled away
throwing his cycle to save himself but the accused persons broke his cycle.
Thereafter he took the victims to the hospital for treatment. The presence of
this witness about chasing him has not been corroborated by the informant
as well as other witnesses. There is nothing to show that he has travelled at
the place of occurrence when the occurrence took place. The witness also
remained silent as to the nature of injuries sustained by the victims. Further
this  witness  also  in  his  cross  examination  admitted  that  he  was  not
examined by the investigating officer. Therefore his whole evidence appears
to be contradictions making his whole evidence unreliable.

14. P.W-6 Gunindra Sonowal  is the investigation officer of this case and
he  described  the  steps  taken  by  him  while  conducting  the  preliminary
investigation. The witness further proved the sketch map as exhibit-2 and
the charge sheet submitted by Abdul Kalam Azad as exhibit-3
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15. During  his  cross  examination  he  proved  the  contradictions  in  the
evidence of the witnesses and admittedly that he has not seized any articles
which is alleged to have been destroyed by the accused persons. 

16.  In the instant case out of five non official witnesses P.W-4 is the only
independent witness who did not support the case. The other witnesses are
family  members  and  are  highly  interred  witnesses.  The  evidence  of
interested  witnesses  cannot  be  accepted  without  support  of  independent
witnesses. 

17. The I.O., during his cross examination described the houses on the four
corners of the place of occurrence but none of them has been examined. The
incident occurred at board day light and they must have seen the occurrence
but these witnesses has not been examined. The witnesses are vital to the
prosecution case and non-examination of the witnesses creates doubt in the
prosecution  story.  Admittedly  there  is  a  dispute  for  a  path  used  by  the
informant  which  was  blocked.  Thus  it  appears  that  parties  are  having
enimical relationship. Therefore, the evidence of interested witnesses also
cannot be accepted. The evidence of the witnesses could not support the
medical evidence. Further the witness could not name the accused persons
in order to hold that the accused persons formed unlawful assembly. Also
non-seizure  of  torn  clothes  created  doubt  that  the  accused  persons  has
committed the offence of  outraging the modesty and there is  nothing to
show that the accused persons has destroyed article in the house of  the
informant. Thus I hold that prosecution has failed to bring home the charged
of accused beyond all reasonable doubt. 

  ORDER

17. In view of the discussion made above it is held that the prosecution has
failed to bring home the guilt of the accused persons namely Parimal Gope,
Amulya Gope, Subhal Gope, Amal Krishna Gope, Satyendra Gope, Biswajit
Ghosh  and  Pran  Krishna  Gope  for  commission  of  offences  u/s
148/149/323/294/427/448/354(B) I.P.C. beyond all reasonable doubts.  

18. Set the accused persons at liberty forthwith. 

19. The bail bond for the accused persons are extended for a further period
of six (6) months.

20. The case is disposed of on contest accordingly.

Given under my hand and seal on this 29th day of November, 2019 at Tezpur,
Sonitpur.                                       

      
                            (Ms. Sparsita Garg)

                                                            Judicial Magistrate First Class
                                                                                          Tezpur, Sonitpur
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                                         APPENDIX
A WITNESS OF PROSECUTION: 

1. P.W-1: Sabita Gope

2. P.W-2: Archana Gope

3. P.W-3: Sumitra Gope

4. P.W-4: Nabi Hussain

5. P.W-5: Kartik Gope

6. P.W-6: Gunindra Sonowal

B EXHIBITS OF PROSECUTION: 

    1. Exhibit 1: Ejahar

    2. Exhibit 1(1) : Signature of P.W-1 in the ejahar

    3. Exhibit 2: Sketch map

    4. Exhibit 2(1): Signature of P.W-6 in the sketch map

    5. Exhibit 3: Chargesheet

    6. Exhibit 3(1): Signature of Abdul Kalam Azad in the chargesheet

C WITNESS OF DEFENSE: NIL

D EXHIBITS OF DEFENSE: NIL

                                                                                                            
                                                      

           (Ms. Sparsita Garg)
                                                                       Judicial Magistrate First Class

                                                                                          Tezpur, Sonitpur
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