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      IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS

    Tezpur, Sonitpur

    PRESENT:  Ms. Sparsita Garg, M.A, LL.M, AJS

           Judicial Magistrate First Class,

    Tezpur, Sonitpur

G.R. Case No.1060/2013

State

Versus

Gobind Singh

 (Under section 279/304 (A) IPC)

           Offence explained on: 16.10.2015

Evidence recorded on: 09.02.2016, 23.06.2016, 04.07.2017, 15.05.2018

           Statements recorded on: dispensed with

           Arguments heard on: 04.06.2019

           Judgment delivered on: 20.06.2019

           Advocate for the Prosecution: Ms. Neeva Devi and Mr. Tapan Das

           Advocate for the Accused: Mr. Dulal Borah

                                                                   J U D G E M E N T

Prosecution Case in brief: 

1. The case of the prosecution in a nutshell is that on 08.05.2013 at about
10.30 a.m., the husband of the informant Sri. Prashanta Kumar Padmapoti
was heading from Tezpur towards Koliabor  in  his activa scooty bearing
registration no. AS-12-K-0854 when a bus bearing registration no. AS-03-D-
5900 plying in speed from the opposite direction hit the active scooty from
the front near radio center.  The husband of the informant sustained to
injuries on his head, chest, forehead and various parts of his body and he
expired at the place of occurrence. Hence this case. 

2. The officer in charge of Tezpur Police Station has registered a case as
Tezpur  P.S. Case no 547/13, u/s 279/304 (A) of the Indian Penal Code.
Thereafter,  I/O  has  launched  the  investigation  of  this  case.  After
completion  of  investigation,  I/O  has  finally  submitted  charge  sheet  u/s
279/304 (A) of the IPC against the accused. 
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3. Thereafter, cognizance has been taken and summon have been issued
to  the  accused  person.  On  appearance  of  accused  person,  necessary
documents  required  u/s  207  Cr.  P.C  have  been  furnished  to  him.  On
perusal of the materials on record particulars of offence u/s 279/304 (A)
IPC is read over and explained to the accused person to which he pleaded
not guilty and claimed to be tried.

4. Prosecution, in support of its case has examined four (4) only witnesses.

5. Examination of accused person u/s 313 Cr.P.C is dispensed with as no
incriminating materials are found against him. Accused denied adducing
evidence in defence.

6. I have heard the arguments advanced by the learned counsel for the
accused person and Ld. A.P.P. Perused the materials available in the case
record.  Upon  hearing  both  the  parties  and  on  perusal  of  the  record,
following points for determination are formulated for proper adjudication
of this case.
    
POINTS FOR DETERMINATION:

Point No 1: Whether the accused person on 08.05.2013 at about 10.30
a.m.,  near  radio  center,  drove  a  bus  bearing  registration  no. AS-03-D-
5900, in a manner so rash and negligent, endangering human life, and
thereby committed an offence punishable u/s 279 of the I.P.C.? 

Point No 2: Whether the accused person on 08.05.2013 at about 10.30
a.m.,  near radio center, caused the death of victim Sri.  Prashanta Kumar
Padmapoti by driving the vehicle in rash and negligent manner which is
not amounting to culpable homicide and thereby committed an offence
punishable under section 304 (A) of the IPC?  

DISCUSSIONS, DECISIONS AND REASONS THEREOF:

7. Now let me try to decide the above points by appreciating the evidence
available  in  the  case  record.  I  have  carefully  considered  the  evidence
available  in  the  instant  case.  P.W-1  Gitimalika  Gogoi  Padmapoti
(informant) deposed in her evidence in chief that on 08.05.2013 at about
10.30 a.m., the incident took place at Ghotlong highway. The husband of
the informant was on his way for some work when a bus named Shivraj
lost its control and hit the activa scooty of her husband from the front
side. The husband of the informant expired on the spot and the scooty
was also damaged. Thereafter P.W-1 lodged the ejahar. Post mortem of her
husband was conducted. Police seized the activa scooty.

8. During cross examination P.W-1 deposed that she cannot say who wrote
the ejahar but she heard from police that a bus named as Shivraj hit her
husband. She did not witness from which direction the bus was plying.
P.W-1 further deposed that she heard from people that the bus lost its
control. Police did not interrogate her in connection with this case and that
she deposed for the first time today. P.W-1 did not witness the occurrence
of the incident as the incident took place at NH-52 where vehicles ply at a
speed of 100 to 120 kms per hour. 
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9. P.W-2 Md. Mazibur Rahman deposed in his evidence in chief that he
does  not  know  both  the  parties  and  that  he  know  nothing  about  the
incident. Prosecution declared the witness to be hostile as from the
perusal of the statement recorded u/s 161 Cr.P.C it divulged that he stated
before the investigating authority that on 08.05.2013 at about 10.30 a.m.,
he was waiting near a shop near the place of occurrence. The accident
took place at NH 37 (A) at Ghutlong when an active bearing registration
no. AS-12-K-0845 which was about to cross the road from left side to right
side in front of Samaj Hardware was hit by a 709 bus which was plying
from Nagoan to Tezpur bearing registration no. AS-03-D-5900. The rider of
the  bike  fell  down  and  sustained  to  injuries  and  the  scooty  was  also
damaged.

10. During  cross  examination  P.W-2  deposed  that  police  did  not
interrogate him in connection with this case. P.W-2 denied suggestion put
forth by the defence stating that it is not a fact that the accident did not
take  place at NH 37 (A) at Ghutlong when an active bearing registration
no. AS-12-K-0845 which was about to cross the road from right side to left
side in front of Samaj Hardware was hit by a 709 bus which was plying
from Nagoan to Tezpur bearing registration no. AS-03-D-5900. The rider of
the  bike  fell  down  and  sustained  to  injuries  and  the  scooty  was  also
damaged.

11. P.W-3 Amrit Sakladhar deposed in his evidence in chief  that  he
does not know the informant and he has no knowledge about the incident.

12. During cross examination P.W-3 deposed that accidents usually take
place at the road plying from Tezpur to Koliabar. He does not know how
the accident took place. 

13. P.W-4 Dr.  Dibakar Saikia deposed in his evidence in chief that on
08.05.2013 he was at KCH, Tezpur as Sub-Divisional Medical and Health
Officer.  On  that  day  he  performed  post  mortem  vide  reference  of
Mahabhairab Outpost GDE No. 144 dated 08.05.2013. P.W-4 deposed that
he performed post mortem on the dead body of Sri Prashanta Padmapoti
aged 40 years, male and the dead body was escorted by UBC Bolbahadur
Tama and relative and Naba Kumar Padmapoti and Mriganka Padmapoti.
On post mortem, the following were found:

1. A dead body of male person aged about 40 years, eyes and mouth
closed, rigor mortis present.

2. Lacerated injury on the right knee measuring 3 cms x 1 cm.

3. Lacerated injury on the chin of the left leg.

4. Fracture on the right finger.

5. Fracture of both bones on right forearm.
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6. Dislocation of right shoulder joint.

7. Diffused swelling on the fontal bone.

8. Multiple fractures on the fontal bone.

9. Clotted blood from eyes and both the nostrils.

All the other organs were found healthy. These injuries are ante mortem.
P.W-4 submits that in his opinion the cause of death is shock due to head
injury. 

14. During cross examination PW-4 deposed that the history of injury is
not mentioned in the post mortem report since it is not required. P.W-4
submits that the process of Rigor mortis begins just after death. There are
two types of shocks and to cause death shock may be neamoragis shock
and nemogenic shock.  In this case shock is  nemogenic but he did not
mention it in the medical report. 

15. From the  discussion  of  the  aforesaid  evidence  it  is  seen  that  the
informant as well as the other prosecution witnesses have not implicated
the  accused  person  for  commission  of  alleged  incident.  None  of  the
witnesses could narrate the circumstances under which alleged incident
took place. The post-mortem report has been duly probed by the Medical
Officer. That apart, all the witnesses have shown their ignorance as to who
was at fault for the incident in question. 

16. Situated thus, I am the considered opinion that the prosecution has
failed to bring home the guilt of the accused person u/s 279/304(A) I.P.C.
beyond all reasonable doubt and as such he deserves to be acquitted.

                                                    ORDER

17. In view of the above discussions, I am of the considered opinion that,
prosecution  has  failed  to  establish  the  case  against  accused  person
namely  Gobind  Singh. Accordingly,  accused  person  is  acquitted  of  the
charges u/s 279/304 (A) levelled against him in this instant case. 

18. Set the accused person at liberty forthwith.

19. The bail bond for the accused person is extended for a further period
of six (6) months. 

20. The case is disposed of on contest accordingly.

Given under my hand and seal on this 20th day of June, 2019 at Tezpur,
Sonitpur.

                                                                              (Ms. Sparsita Garg)
                                                                Judicial Magistrate First Class
                                                                               Tezpur, Sonitpur
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                                                        APPENDIX

A. WITNESS OF PROSECUTION:

1. P.W-1: Gitimalika Gogoi Padmapoti (informant)

2. P.W-2: Md. Mazibur Rahman 

3. P.W-3: Amrit Sakladhar 

4. P.W-4: Dr Dibakar Saikia 

B. EXHIBITS OF PROSECUTION:
 
1. Exhibit.1: Ejahar

2. Exhibit 1(1): Signature of the informant in the ejahar

3. Exhibit 2: Seizure list

4. Exhibit 2(1): Signature of the informant in the seizure list

5. Exhibit 2(2): Zimma No-131/13 

6. Exhibit 3: Post mortem Report

7. Exhibit 3(1): Signature of P.W-4 in the Post mortem Report

C. WITNESS OF DEFENSE: NIL

D. EXHIBITS OF DEFENSE: NIL

                                                                                                            

                                                      

         (Ms. Sparsita Garg)
                                                                Judicial Magistrate First Class
                                                                                Tezpur, Sonitpur
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