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    IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS

    Tezpur, Sonitpur

    PRESENT:  Ms. Sparsita Garg, M.A, LL.M, AJS

           Judicial Magistrate First Class,

    Tezpur, Sonitpur

G.R. Case No. 03/2018

State

Versus

  Upul Rabha 

(Under section 457/380 IPC)

              Charge framed on: 11.06.2018

             Evidence recorded on: 26.12.2018, 09.04.2019,  27.06.2019

              Statements recorded on: 05.07.2019

              Arguments heard on: 05.07.2019

              Judgment delivered on: 18.07.2019

              Advocate for the Prosecution: Ms. Neeva Devi and Mr. Tapan Das

              Advocate for the Accused: Ms. Benu Bora

                                                             J U D G E M E N T

    Prosecution Case in brief: 

1. This case arose out of Dhekiajuli P.S Case No.  23/18 u/s 457/380 of
I.P.C based on the gist of facts stated in the ejahar which has set this
criminal case in motion against accused person. 

2. Prosecution case is initiated on the basis of the written ejahar dated
06.01.2018 stating  interalia  that  on  05.09.2018  at  about  1.00  a.m.,
accused wrongfully entered into the house of the informant and took
away his glamour motor cycle and broke the lock of his godrej and took
away cash amounting to Rs. 10,000/- (Rupees Ten Thousand Only). The
next morning when the informant woke up from his sleep at about 4.00
a.m., he came to know about the theft of his articles. Hence, this case. 
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3. On receiving the ejahar OC, Dhekiajuli registered a case as Dhekiajuli
P.S.  Case  no.  23/18  u/s  457/380  IPC of  the  Indian  Penal  Code.
Thereafter,  I/O  has  launched  the  investigation  of  this  case.  After
completion of investigation, I/O has finally submitted charge sheet u/s
457/380 of the IPC against the accused persons. 

4. Thereafter, cognizance has been taken against the accused person
and as he was detained in judicial custody for his inability to furnish
bailor,  on  his  production  from judicial  custody necessary  documents
required u/s 207 Cr. P.C have been furnished to him. On perusal of the
materials on record particulars of offence u/s 457/380 IPC is read over
and explained to the accused person to which he pleaded not guilty and
claimed to be tried.

5. Prosecution,  in  support  of  its  case  has  examined  only  five  (5)
witnesses.

6. Defence has categorically denied the allegations levelled against the
accused  person.  The  same  is  apparent  from  the  statements  of  the
accused  person  recorded  under  section  313  Cr.P.C.  Accused  person
denied adducing evidence in defence.

7. I have heard the arguments advanced by the learned counsel for the
accused person and Ld.  A.P.P.  Perused the materials available in the
case  record.  Upon  hearing  both  the  parties  and  on  perusal  of  the
record,  following  points  for  determination  are  formulated  for  proper
adjudication of this case.

    
POINTS FOR DETERMINATION:

Point No 1: Whether the accused persons on 05.01.2018 at about 1.00
a.m.,  had  committed  lurking  house  trespass  in  the  house  of  the
informant with the intention of committing theft and thereby committed
offence punishable under section 457 of IPC, as alleged? 

Point No 2: Whether the accused person on the same date and time
had  committed  theft  from  the  house  of  the  informant  and  thereby
committed offence under section 380 IPC, as alleged?

 
DISCUSSIONS, DECISIONS AND REASONS THEREOF:

8. Now let me try to decide the above points on the basis of evidences
on record. In order to make a clear and convenient discussion, I deem it
fit to reproduce the relevant testimonies of witness.  P.W-1 Subhash
Mandal (informant)  deposed  in  his  evidence  in  chief  that  on
05.01.2018 at about 1.00 p.m., when they were sleeping the keys of the
bike along with cash amounting to Rs. 10,000/- (Rupees Ten Thousand
Only) kept in the godrej were stolen. P.W-1 deposed that he came to
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know in the morning at about 4.00 a.m., and thereafter informed the
police. After one week he and the villagers caught hold of the accused.
The  ejahar  was  lodged  the  next  date  after  the  occurrence  of  the
incident. P.W-1 further deposed that accused was caught by the police
and the bike was recovered at Kharupetia. The seized motor cycle was
kept at Dhekiajuli PS for three (3) months and thereafter zimma was
given  to  the  informant.  The  amount  of  Rs.  10,000/-  (Rupees  Ten
Thousand Only) is not recovered. 

9. During cross examination P.W-1 deposed that he was sleeping at the
time of  occurrence of  the incident digged the tunnel  for committing
theft. He further deposed that he cannot say who took away his motor
cycle as he did not eye witness the same. P.W-1 further deposed that
the motor bike was not seized from the house of the accused and that
he lodged this case against the accused out of suspicious. He further
deposed that he was present at the time when the bike was recovered
but he cannot say from where the bike was recovered. P.W-1 also stated
that he cannot state who stole his bike. 

10. P.W-2 Bablu Tosha deposed in his evidence in chief that he knows
both the informant as well as the accused. The incident took place two
years ago. Bike of the informant was stolen from his house by digging a
tunnel.  P.W-2  also  deposed  that  he  stays  near  the  house  of  the
informant and he came to know about the theft of glamour bike in the
morning. Thereafter informant lodged ejahar. The bike was recovered
from the accused at Darrang District and was kept at Dhekiajuli Police
Station which was told to him by the informant. Later on the bike was
seized and P.W-2 was asked to put his signature in the seizure list.

11. During cross examination P.W-2 deposed that he was at his home at
the time of occurrence of the incident. P.W-2 did not witness who stole
the bike and that he was not present at the time of recovery of the bike.
P.W-2 further deposed that at the time of putting his signature in seizure
list  he did  not  read the contents  of  the said  seizure list.  Further  he
stated that  he did  not  see the bike of  the informant  today in  court
premises.

12.  P.W-3 Pramod Saha deposed in  his  evidence  in  chief  that  he
knows both the informant and the accused. The glamour bike of the
informant was stolen in the year 2018 from his house. P.W-3 deposed
that the accused was interrogated by police and he admitted that he
stole the bike. Infact the bike was recovered from the accused person.
Further P.W-3 submits that he resides near the house of the informant
and that he came to know about the occurrence of the incident from
various people of their village.
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13. When put to cross P.W-3 deposed that at the time of occurrence of
the incident he was at his house and the next day at about 4 a.m., to 5
a.m., on hearing hue and cry he came out and saw gathering of people
and heard that accused stole the bike of the informant. P.W-3 did not
witness the occurrence of the incident. 

14. P.W-4 Biswajit Mandal deposed in his evidence in chief that he
knows the informant as well as the accused. Accused entered into the
house of informant and took away cash and his bike. P.W-3 deposed
that he heard about the incident from the informant. After four to five
days bike of the informant was recovered from accused person.

15.  During cross examination P.W-4 deposed that he did not witness
the incident and that he also did not witness the bike being recovered
from the accused.

16.  P.W-5 Khagen Bora deposed in  his  evidence  in  chief  that  on
06.01.2018  he  was  posted  as  in  charge  of  Hugurajuli  tea  estate,
Dhekiajuli. On that day he received ejahar from Subhash Mandal and
thereafter started his preliminary investigation. P.W-5 deposed that he
visited  the  place  of  occurrence,  prepared  sketch  map,  recorded
statement  of  complainant  and  witnesses.  Thereafter  he  forwarded
message to  all  OC’s,  in  charge  of  all  police  stations  and district  of
Assam regarding the lost of AS-12P-5134 red and black glamour bike.
The  bike  was  recovered  at  Kharupetia,  and  accused  was  caught  at
Majbat, Udalguri District BTAD. Accused was arrested and the bike was
brought from Kharupetia and was kept at Dhekiajuli P.S. After proper
procedure the bike was handed to the owner after zimma order was
given by the court after the execution of zimmanama.  Further P.W-5
deposed that the said amount of Rs 10,000/- (Rupees Ten Thousand
Only)  was not  recovered from the accused.  Thereafter  P.W-5 lodged
chargesheet after completion of investigation u/s 457/380 IPC. 

17. During cross examination P.W-5 deposed that incident took place
on 05.01.2018 and he visited the place of occurrence on 06.01.2018.
The place of occurrence is a busy area. No confessional statement of
the accused was recorded but he admitted before that he stole the
glamour bike. Seizure list was prepared on 09.01.2018. In the seizure
list there is no mention from whom the stolen bike was seized. P.W-5
deposed that when he went to seize the bike along with him four other
staff  from  Hugurajuli  was  present.  Further  P.W-5  deposed  that  the
registration number of the bike was not changed. In the seizure list
apart from registration no of the bike there is no mention of engine
number and chassis number. 
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18. Upon perusal of the case records, it is found that none of the PW’s
including  the  informant  witnessed  the  accused  person  to  have
committed the offence as alleged. There is no denial that the motor
cycle  of  the  informant  was  stolen  but  none  had  seen  the  accused
person  removing  the  motor  cycle  from  the  house  of  the  informant
which was admittedly recovered at Kharupetia. Now, it is seen that the
stolen  vehicle  was  recovered  at  Kharupetia  and  the  accused  was
caught at Majbat, Udalguri District BTAD. There is nothing on record to
show that  the vehicle was recovered from the accused person.  The
seizure  list  also  does  not  show  that  from  whom  the  vehicle  was
recovered. Informant  himself stated that he lodged this case against
the accused out of suspicious. None of the witnesses deposed anything
regarding  the  stolen  cash  amounting  to  Rs.  10,000/-  (Rupees  Ten
Thousand  Only).  Hence  the  perpetrators  of  crime  could  not  be
unearthed  by  the  prosecution.  Situated  thus,  I  am  the  considered
opinion that the prosecution has failed to bring home the guilt of the
accused Upul Rabha u/s 457/380 of I.P.C., beyond all reasonable doubt.

                                                       ORDER

19. In view of the above discussions, I am of the considered opinion
that,  prosecution  has  failed  to  establish  the  case  against  accused
person namely  Upul Rabha.  Accordingly, accused is acquitted of the
charges u/s 457/380 IPC levelled against them in this instant case. 

20. Set the accused person at liberty forthwith. 

21. Accused is to be released forthwith by jail authorities. 

              22. The case is disposed of on contest accordingly.

Given under my hand and seal on this 18th day of July, 2019 at Tezpur,
Sonitpur.

                                                                              (Ms. Sparsita Garg)
                                                                Judicial Magistrate First Class
                                                                               Tezpur, Sonitpur
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                                                       APPENDIX

A. WITNESS OF PROSECUTION:

1. P.W-1: Subhash Mandal  (informant)

2. P.W-2: Bablu Tosha

3. P.W-3: Pramod Saha

4. P.W-4: Biswajit Mandal

5. P.W-5: Khagen Bora

B. EXHIBITS OF PROSECUTION:
 
1. Exhibit.1: Ejahar

2. Exhibit 1(1) : Signature of the informant

3. Exhibit 2 : Sketch map

4. Exhibit 2(1) : Signature of P.W-5 in the sketch map

5. Exhibit 3: Chargesheet

6. Exhibit 3(1) : Signature of P.W-5 in the sketch map

C. WITNESS OF DEFENSE: NIL

D. EXHIBITS OF DEFENSE: NIL

                                                                                                            

                                                      

         (Ms. Sparsita Garg)
                                                                Judicial Magistrate First Class
                                                                                Tezpur, Sonitpur
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