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                IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS

                Tezpur, Sonitpur

PRESENT:  Ms. Sparsita Garg, M.A, LL.M, AJS

Judicial Magistrate First Class,

Tezpur, Sonitpur

G.R. Case No. 585 of 2016

         State

         Versus

Harshjyoti Sharma

(Under section 448/294/506 IPC)

Offence explained on: 13.12.2016

Evidence recorded on: 04.05.2017, 21.04.2018, 30.01.2019, 20.03.2019

Statements recorded on: Dispensed with.

Arguments heard on: 05.04.2019

Judgment delivered on: 05.04.2019

Advocate for the Prosecution: Ms. Neeva Devi and Mr. Tapan Das Ld. APP

Advocate for the Accused:  Mr. Pramod Ch. Sarma                              

                                                                     J U D G M E N T

Prosecution Case in brief:

1. Accused  persons  stood  for  trial  for  committing  offences  u/s
448/294/506 IPC.

2.  The  case  of  the  prosecution  in  brief  is  that  on  24.08.2015  one
Harshjyoti Sharma of Bajaria Appliance Private Ltd. visited the house of
the  complainant  and  told  that  the  electric  filter  was  having  some
malfunction and  that some parts were damaged. In order to install new
parts it would cost her Rs. 4,500/- (Rupees Four Thousand Five Hundred
Only). The informant handed the accused the amount and a receipt was
provided to her by the accused. However the accused did not keep any
contact with the informant and one day when the informant telephoned
the accused, he told that he will visit her soon. On 20.02.2016 at about
05:30 p.m., the accused visited the house of the informant and started
to scold her and further told that he will not return back the money and
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will  also  not  repair  the  filter.  It  is  further  alleged  that  the  accused
threatened the informant and also tried to physically assault her. Hence
this case. 

3. On receipt of the ejahar, officer in charge of Tezpur Police Station has
registered a case as Tezpur P.S. Case no 311/16, u/s 448/294/506 of the
Indian Penal Code. Thereafter, I/O has launched the investigation of this
case. After completion of investigation, I/O has finally submitted charge
sheet u/s 448/294/506 of the IPC against the accused. 

4.  Thereafter,  cognizance  has  been  taken  and  summon  have  been
issued to  the  accused persons.  On  appearance  of  accused persons,
necessary documents required u/s 207 Cr. PC have been furnished to
him. On perusal of the materials on record substance of accusation u/s
448/294/506 IPC is read over and explained to the accused persons to
which they pleaded not guilty and claimed to be tried.

5. Prosecution,  in  support  of  its  case  has  examined  only  three  (3)
witnesses.

6.  Examination of accused u/s 313 Cr.P.C. is dispensed with since no
incriminating  materials  are  found  against  them.  Defence  denied
adducing evidence.

7. I have heard the arguments advanced by the learned counsel for the
accused  and  Ld.  A.P.P.  Perused  the  materials  available  in  the  case
record.  Upon hearing both the parties and on perusal  of  the record,
following  points  for  determination  are  formulated  for  proper
adjudication of this case.

POINTS FOR DETERMINATION:

Point No 1:  Whether the accused persons on 20.02.2016 at about
05:30  p.m.,  wrongfully  entered  into  the  house  of  the  informant  as
alleged and thereby committed the offence punishable under Section
448 of the IPC?

Point  No.2: Whether  the  accused  person  on  20.02.2016  at  about
05:30 p.m. uttered obscene language to the informant as on alleged
and thereby committed the offence punishable under Section 294 of
the IPC?

Point  No  3: Whether  the  accused  person  on  20.02.2016  at  about
05:30 p.m.,  had criminally intimidated the informant as alleged and
thereby committed the offence punishable under Section 506 of  the
IPC?
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DISCUSSIONS, DECISIONS AND REASONS THEREOF:

8.  Now let  me  try  to  decide  the  above  points  by  appreciating  the
evidence available in the case record. I have carefully considered the
evidence  available  in  the  instant  case.  P.W-  1,  Rosha  Mahalia
deposed in her evidence in chief that in the year 2011 she purchased
an  aquaguard  of  Kuchina  Company  from the  accused  and  at  times
accused  visited  her  house  to  see  if  the  said  filter  was  functioning
properly or not.  After a few years the accused told P.W-1 that some
parts of the filter needs to be changed and that it would cost Rs. 4,500/-
(Rupees  Four  Thousand  Five  Hundred  Only).  P.W-1  stated  that  the
accused told her to pay the money since he will have to buy the parts
of  the  filter  and  the  informant  handed  Rs.  4,500/-  (Rupees  Four
Thousand Five Hundred Only) to him. Thereafter the accused handed a
receipt to the informant. When the accused did not visit the house of
the informant, she telephoned him to which he replied that at present
he is at Biswanath Chariali and he will visit her soon. On February,2016
at about 05:30 p.m., accused visited the house of the informant and
misbehaved  her  and  stated  that  the  informant  has  maligned his
reputation before many people by saying that he cheated the informant
by taking away money. Infact the accused even told that he will not
repair  the  filter  and  will  also  not  return  the  money.  P.W-1  further
deposed  that  the  accused  threatened  the  informant  and  when  she
asked him to leave her house the accused scolded and left the place.
Thereafter the informant lodged the ejahar.

9. During cross examination P.W-1 deposed that she lodged the ejahar
the next day after the occurrence of the incident. Police interrogated
her  in  connection  with  this  case.  At  the  time  of  occurrence  of  the
incident her nephews were present but they were inside the house and
the incident took place in the verandah. On the day of occurrence of
the incident the informant reached home at 05:20 p.m., from his office
P.W-1 has denied suggestions put forth by the defence stating that it is
not  a fact  that  that  no such alleged incident  took place.  P.W-1 also
denied suggestion put forth by the defence stating that when she asked
money from the accused he replied that he will not be able to return
back the money as he deposited the money with the company and that
in  order  to  refund the money she will  have to write  a letter  to  the
company.

10. P.W-2 Molika Saikia deposed in her examination in chief that she
knows both the informant as well as the accused. Incident took place in
the month of February 2016 at about 05:30 p.m., at the residence of
the informant at Kacharigaon. The accused threatened the informant
and scolded her and also created a chaotic situation at the house of the
informant. P.W-2 deposed that she saw the accused coming downstairs
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from the house of the informant. Accused told the informant that he will
not return any money to her.  Police interrogated P.W-2 in connection
with this case. 

11. During cross examination P.W-2 deposed that informant is her aunt.
Informant stays at  the first floor and P.W-2 stay at the ground floor.
Accused works at aqua guard company. P.W-2 denied suggestion put
forth by defence stating that it is not a fact that she did not inform the
police that the accused threatened the informant, scolded her and also
created a chaotic situation at the house of the informant and also that
he  will  not  return  any  money  to  the  informant.  P.W-2  also  denied
suggestion put forth by defence stating it is not a fact that she has
deposed these facts for the first time today before the court. Further
P.W-2 stated that when the accused went to the house of the informant
she was at the ground floor. She does not know if the informant scolded
the accused for not visiting her house in time for repairing of the aqua
guard. P.W-2 denied suggestion put forth by defence stating it is not a
fact that she deposed falsely that accused came downstairs shouting
and creating a chaotic situation. 

12. P.W-3 Salomi Moholia Bora deposed in her evidence in chief that
informant is her sister.  She does not know the accused person. She
knows nothing about the incident.

13. Cross-examination of P.W-3 declined.

14.  P.W-4,  Jugal  Kalita deposed  in  his  evidence  in  chief  that  on
22.02.2016,  Smti.  Rosha  Mahaliya  lodged  a  written  ejahar.  He  was
entrusted with the preliminary investigation of the case. On 27.02.2016
GD  Entry  was  made  vide  GD  entry  no.  543/16  dated  27.02.2016.
Thereafter P.W-4 visited the place of occurrence, prepared sketch map
and  recorded  the  statement  of  witnesses.  On  28.02.2016,  accused
surrendered before the police station and his statement was recorded.
Since the offences alleged against the accused person are bailable in
nature,  accused  was  released  on  bail.  Thereafter  completion  of
preliminary  investigation  he  handed  the  case  diary  to  i/c  Labanya
Bezbaruah. 

15.  During cross-examination P.W-4 deposed that  as per  the ejahar,
incident took place on 20.02.2016 at about 05:30 p.m.,. The ejahar was
received on 22.02.2016 at about 03:00 p.m., There is no explanation in
the ejahar regarding the delay of two days in lodging the case. P.W-4
did  not  record  the  statement  of  witnesses  mentioned in  the  sketch
map.  Chandni  Mahaliya and Mallika Saikia  does not  reside the near
house of the informant. P.W-4 denied suggestion put forth by defence
stating that  it  is  not  a fact  that  he did not  conduct  the preliminary
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investigation properly and has left ample scope to lodge chargesheet
against accused u/s 448/294/506 of IPC.

16.  P.W-5, Labyna Bejbaruah deposed in his evidence in chief that
on  29.02.2016,  he  was  posted  as  i/c  of  Kacharigaon  outpost.  He
entrusted ASI Jugal Kalita to conduct preliminary investigation of the
case. After conducting preliminary investigation and after completion of
investigation ASI, Jugal Kalita handed him the case diary. He submitted
chargesheet  u/s  448/294/506  of  IPC  against  accused  person  after
finding sufficient materials against him at the time of investigation.

17. During cross-examination P.W-5 deposed that he did not interfere in
the investigation process except lodging the chargesheet. There is no
mention  in  the  case  record  that  he  endorsed  ASI  Jugal  Kalita  to
investigate the case i.e., preliminary inquiry. P.W-5 denied suggestion
put forth by defence stating that it is not a fact that ASI, Jugal Kalita did
not investigate the case properly and based on his investigation and
without proper investigation of facts he submitted chargesheet against
the accused person.

18. Now let me try to decide the above points on the basis of evidence
available in the case record. Before coming into a decision regarding
the  commission  of  the  alleged  offence  u/s  448  IPC,  it  is  to  be
determined first whether the accused Harshajyoti Sharma had actually
constituted the offence of Section 448 IPC.  In order to constitute an
offence under Section 448 IPC the following ingredients are fulfilled: (1)
The  complainant  was  in  possession  of  the  property  (2)  Property
consisted of  a building, tent or vessel  used as human dwelling or a
building used as place of worship or custody of property (3) Accused
entered into or  upon such building,  tent  or  vessel;   Having entered
lawfully  into  such  building,  tent  or  vessel  accused  remains  there
unlawfully (4) His intention was to commit an offence, or intimidate,
insult or annoy the person in possession. By analyzing the evidence of
all the PWs, it came to my notice that that though the accused person
entered into the house of the informant but he did so as he was being
called by the informant to his house for repairing the aquaguard. The
informant herself stated that when the accused did not visit her home,
she telephoned him to  which  he replied that  he will  visit  her  soon.
Hence,  there  is  no  prima  facie  proof  that  the  accused  wrongfully
entered  into  the  house  of  the  informant.   If  we  wade  through  the
testimony  of  P.W-2  it  is  see  that  she  saw  the  accused  coming
downstairs from the house of the informant. Nowhere did she state that
the accused wrongfully entered into the house of the informant. P.W-3
remained  completely  silent  about  the  alleged  incident.  Hence  mere
entering into someone’s house without committing any offence does
not amount to commission of offence u/s 448 IPC.  Hence,  from that
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evidence available on record, it is found that the prosecution has failed
to prove the guilt  of  the accused person,  Harshajyoti  Sarma beyond
reasonable doubt in respect of the alleged offence u/s 448 IPC and this
point stands negative.

19. Now Section 294 IPC states that,”  Whoever, to the annoyance of
others does any obscene act in any public place, or sings, recites or
utters any obscene song, ballad or words, in or near any public place,
shall  be punished with imprisonment of either description for a term
which  may  extend  to  three  months,  or  with  fine,  or  with  both”.
Although P.W -1 in her ejahar stated that the accused scolded her but
that in itself is not enough to attract the ingredients of Section 294 of
IPC. No such words are stated by any P.W-1 as well as other witnesses
which was used by the accused against the informant and hence the
court cannot determine whether the words said were obscene or not. It
is the accepted principle of criminal jurisprudence that the prosecution
has  to  prove  its  case  beyond reasonable  doubt  and in  case  of  any
doubt, the benefit of doubt has to be given to the accused. Hence, from
that evidence available on record, it is found that the prosecution has
failed  to  prove  the  guilt  of  the  accused  person  Harshajyoti  Sharma
beyond reasonable doubt in respect of the alleged offence u/s 294 IPC
and this point also stands negative.

20. Section  506  Indian  Penal  Code  prescribes  punishment  for  the
offence of  criminal  intimidation.  “Criminal  intimidation” as defined in
Section 503 Indian Penal Code is as under: Whoever threatens another
with any injury to his person, reputation or property, or to the person or
reputation of any one in whom that person is interested, with intent to
cause alarm to that person, or to cause that person to do any act which
he is not legally bound to do, or to omit to do any act which that person
is legally entitled to do, as the means of avoiding the execution of such
threat, commits criminal intimidation. After careful examination of the
evidence  on record in this  case it  is  seen that  informant  and P.W-2
stated that the accused threatened her but the informant has derailed
from the allegations levelled against the accused person in the ejahar.
There is nothing on record to show how the accused threatened the
informant. From the evidence available on record, it is found that the
prosecution  has  failed  to  prove  the  guilt  of  the  accused  person
Harshajyoti Sharma beyond reasonable doubt in respect of the alleged
offence u/s 506 IPC and this point also stands negative.

21. P.W-4  and  P.W-5 in  their  deposition  generally  stated  about  the
investigation that was carried out.  It is seen that P.W-4 did not record
the statement of witnesses mentioned in the sketch map which itself
makes the prosecution story doubtful. It is also seen that P.W-5 did not
interfere in the investigation process except lodging the chargesheet.
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The informant stated that she lodged the ejahar on the next date of
occurrence  of  the  incident  but  the  I.O  stated  that  the  ejahar  was
received after two days of occurrence of the incident. There is also to
mention of delay in lodging the ejahar. Under these circumstances, the
irresistible conclusion is  that the prosecution has miserably failed to
bring home the charges under sections 448/294/506 IPC against the
accused person.

                                          
                                                         ORDER

22. None of the PWs have stated anything indicting the accused person
of commission of any offence for which he is being tried. Hence, I find
no ground for holding the accused person Harshajyoti Sahrma guilty of
committing the alleged offences u/s  448/294/506. As such the points
for determination are answered in the negative in favour of the accused
person.

23. Set the accused at liberty forthwith.

24. The bail bond for the accused is extended for a further period of six
(6) months. 

25. The case is disposed of on contest accordingly.

Given under my hand and seal on this 10th day of May, 2019 at Tezpur,
Sonitpur.

                                                                              (Ms. Sparsita Garg)
                                                                   Judicial Magistrate First Class
                                                                               Tezpur, Sonitpur
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                                                   APPENDIX

A. WITNESS OF PROSECUTION:

         1. P.W-1:  Rosha Mahalia

         2. P.W-2:  Molika Saikia

         3. P.W-3:  Salomi Moholia Bora

         4. P.W-4:  Jugal Kalita

         5. P.W-5:  Labyna Bejbaruah

B. EXHIBITS OF PROSECUTION:
 

          1. Exhibit.1: FIR.

          2. Exhibit. 1(1): Signature of the informant.
                          
    C. WITNESS OF DEFENSE: NIL

    D. EXHIBITS OF DEFENSE: NIL

                                                                                                            

                                                           

                          
            (Ms. Sparsita Garg)

                                                                 Judicial Magistrate First Class
                                                                            Tezpur, Sonitpur
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