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      IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS

    Tezpur, Sonitpur

    PRESENT:  Ms. Sparsita Garg, M.A, LL.M, AJS

           Judicial Magistrate First Class,

    Tezpur, Sonitpur

    C.R. Case No. 29/15

  Md Makbul Hussain

Versus

Suraj Ali and others

(Under section 294/506/34 IPC)

          Offence explained on: 13.07.2017

          Evidence recorded on: 19.06.2018, 02.04.2019

          Statements recorded on: 30.07.2019

          Arguments heard on: 30.08.2019

          Judgment delivered on: 11.09.2019

          Advocate for the Complainant: Mr Joydeep Dey

          Advocate for the Accused: Ms Mamoni Das

                                                        J U D G E M E N T

1.  Accused  stood  for  trial  for  offences  punishable  under  section
294/506/34 of the Indian Penal Code. 

2. The complainant in his complaint petition has stated interalia that the
accused persons abused the complainant and his family members with
obscene and filthy languages and on being protested the accused persons
threatened to assault  them. Further it  is also alleged that the accused
persons threatened to kill the complainant and his family members. Hence
this case.

3. The Learned Chief Judicial Magistrate, Sonitpur, Tezpur made over the
case to this Court for trial and thereafter the complainant filed a petition
u/s 156 (3)  Cr.P.C for forwarding the complaint case for reinvestigation
before the concerned P.S. The officer in charge of Missamari Police Station
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has registered a case as Missamari P.S. Case no 02/13, u/s 294/506/34 of
the Indian Penal Code. Thereafter, I/O has launched the investigation of
this case. After completion of investigation I/O has submitted final report
against  the said  Missamari  P.S  case 02/13.  Thereafter  the complainant
lodged a Naraji petition and after making inquiry u/s 200 and 202 of the
Criminal  Procedure  Code  cognizance  was  taken  against  the  accused
persons  u/s  294/506/34  IPC  and  accordingly  accused  persons  were
summoned  to  face  trial.  On  receipt  of  summons  accused  persons
appeared before the court and subsequently were allowed to go on bail.

4. Upon hearing both the parties and on the basis of evidences on record,
particulars of offence u/s 294/506/34 IPC was read over and explained to
accused persons to which they pleaded not guilty and claimed to be tried. 

5. Thereafter complainant has relied on the testimony of 5 (five) witnesses
to prove the charge against the accused persons. 

6. The defence has categorically denied the allegations levelled against
the accused persons. The same is apparent from the statements of the
accused  persons  recorded  under  section  313  Cr.P.C.  Accused  persons
denied adducing evidence in defence.

7. I  have  heard  the  arguments  of  both  sides.  Perused  the  materials
available in the case record. Upon hearing and after perusal of the records
the  following  points  for  determination  are  formulated  for  proper
adjudication of the case.

POINTS FOR DETERMINATION:

Point  No 1: Whether  the  accused persons  in  furtherance  of  common
intention uttered obscene slang words and languages to the complainant
and his  family  members and thereby committed offence under section
294/34 of IPC?

Point  No 2: Whether  the  accused persons  in  furtherance  of  common
intention criminally intimidated the complainanat and his family members
and thereby committed offence under section 506/34 of IPC?

DISCUSSIONS, DECISIONS AND REASONS THEREOF:

8.  In this instant case the complainant side examined as many as five
witnesses. Among the witness P.W-1 Makbul Hussain is the complainant,
P.W-2 Afia Khatoon @ Begum, P.W-3 Hasina Begum, P.W-4 Md Rafik Ansari
and P.W-5 Idrish Ali are independent witnesses. The accused persons are
facing trial for commission of offence u/s 294/506/34 IPC and therefore the
prosecution  is  required  to  prove  that  the  complainant  and  his  family
members were abused with obscene words in public place and also to
prove  that  the  accused  persons  intimidated  and  threatened  the
complainant and her family members. 
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9. The complainant/P.W-1 in his  evidence stated that the incident took
place in  the year  2013 and in his  further  evidence he stated that  the
incident took place due to goats. The complainant in his evidence could
not  describe  the  incident  that  allegedly  took  place  on  that  day.  He
remained silent about abusing him with obscene words and also remained
silent that he was threatened by the accused persons. In order to bring
home charge u/s 294 IPC the complainant is required not only to prove
that the incident occurred in public place but also he has to describe the
words spoken to him by the accused persons.  But  in  his  evidence the
complainant could neither describe the words spoken nor could described
as to where the incident took place. The cross examination also shows
that both parties have strained relationship and there is every reason to
believe  that  the  complaint  petition  might  have  been  filed  in  order  to
harass the accused persons. 

10.The  evidence  of  the  informant  is  required  to  be  supported  by  the
independent  witnesses.  Hence  I  decide  to  examine  the  evidence  of
independent witnesses. P.W-2 stated that she heard hue and cry and that
further she stated that she does not know who are involved in the alleged
incident. She also remained silent that the accused persons are involved
in abusing the informant and his family members and also threatening
them.  Therefore,  the  evidence  of  P.W-2  could  not  support  the  alleged
incident.

11.  P.W-3 is another independent witness who stated that the accused
persons came to assault  the complainant holding dao and axe in their
hands but the said fact has not been disclosed even by the complainant.
Therefore evidence of P.W-3 appears to be doubtful and cannot be relied
upon. Further, it appears that the complainant remained silent as to the
presence of this witness at the place of occurrence. 

12.  P.W-4 is another independent witness who stated that the accused
persons came to assault the informant holding dao and stick (lathi) but the
said fact has not been disclosed by the complainant. The evidence of P.W-
4  also  appears  to  be  doubtful  and  cannot  be  relied  upon.  P.W-4  also
alleged  that  the  accused  persons  uttered  slang  languages  to  the
complainant.  However  the  witness  remained  silent  as  to  who  were
involved  in  the  alleged  incident.  The  evidence  of  P.W-4  is  also  not
corroborative by the complainant himself. Further, it again appears that
the complainant remained silent as to the presence of this witness at the
place of occurrence. 

13. P.W-5 is also an independent witness. In his evidence he only stated
that  there  was  an  altercation  between  the  family  members  of  the
informant and the accused persons and that he asked the parties not to
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fight.  The  witness  remained  silent  that  the  accused  persons  uttered
obscene words  or  about  threatening  given  to  the  complainant  and his
family  members.  His  evidence  goes  to  show  that  both  families  are
involved  in  the  altercation.  Therefore,  the  allegation  about  uttering
obscene words and about intimidating the complainant is not supported
by this witness.  

                                                           ORDER

14. In view of the above discussions, I am of the considered opinion that,
prosecution  has  failed  to  establish  the  case  against  accused  persons
namely Hafija Begum @ Khatoon, Md Suraj Ali, Hasnara Begum @ Khatoon
and Rabikul @ Rafikul. Accordingly, accused persons are acquitted of the
charges u/s 294/506/34 of IPC levelled against him in this instant case. 

15. Set the accused persons at liberty forthwith.

16. The bail bond for the accused persons is extended for a further period
of six (6) months. 

17. The case is disposed of on contest accordingly.

Given under my hand and seal on this 11th day of Spetember, 2019 at
Tezpur, Sonitpur.

                                                                              (Ms. Sparsita Garg)
                                                                Judicial Magistrate First Class
                                                                               Tezpur, Sonitpur
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                                                        APPENDIX

A. WITNESS OF PROSECUTION:

1. P.W-1: Makbul Hussain (Complainant)

2. P.W-2: Afia Khatoon @ Begum

3. P.W-3: Hasina Begum

4. P.W-4: Md Rafik Ansari

5. P.W-5: Idrish Ali

B. EXHIBITS OF PROSECUTION: 

1. Exhibit 1: Final report submitted by the I.O
 

C. WITNESS OF DEFENSE: NIL

D. EXHIBITS OF DEFENSE: NIL

                                                                                                            

                                                      

      (Ms. Sparsita Garg)
                                                            Judicial Magistrate First Class
                                                                            Tezpur, Sonitpur
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