
P a g e  | 1 

 

IN THE COURT OF ADDL. SESSIONS JUDGE (FTC), SONITPUR AT TEZPUR 

 

SESSIONS CASE NO.  :-  127 of 2018 

             (Under Section 365/302/201/379/34 of IPC

               arising out of GR Case No 1537 of 2017)                                                         

Present     :-  R. Baruah 

      Addl. Sessions Judge (FTC),  

Sonitpur, Tezpur. 

Prosecutor     :- State of Assam 

       -Vs- 

Accused    :-  1. Md Jalaluddin,  

                                                                       S/o Shek Abdul Gafur 

     Vill-Sharilipur 

     P.S- Badarpur, Dist- Karimganj 

     Assam,        

      2. Md Shakil Ahmed, 

           S/o Md Abdul Salam,  

          Vill- Lamajuar, 

          PS – Badarpur, 

          Dist- Karimganj, Assam 

Date of framing charge  :- 03-07-2018 & 04-10-2019. 

Date of Recording Evidence   :-  17-07-2018, 27-08-2018, 02-11-2018, 

       16-11-2018, 17-11-2018, 27-02-2019, 

       09-08-2019 & 16-09-2019. 

Date of examination of accused u/s  :-  04-10-2019. 

313 of Cr.P.C. 

Date of Argument    :-  30-10-2019 & 26-08-2019. 

Date of Judgment    :-  24-12-2019. 

Date of Final Judgment   :-  30-12-2019. 

Counsel of the Prosecution  :-  A Baruah      &     J Baruah,  

      Learned Addl. Public Prosecutors, 

      Tezpur. 

Counsel for Accused   :-        B Borthakur, Ld. Legal Aid Counsel.  
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J U D G M E N T 

 

1.   In this case accused Md Jalaluddin and Shakil Ahmed are put for trial 

for the allegation of charge under Section 365/302/201/379/34 of the IPC. 

 

 2.   The prosecution case in brief is that on 01-05-2017, informant Md 

Ainul Haque lodged an ejahar before the Tezpur PS stating inter alia that on             

29-04-2017 at around 5.00 PM his swift Dzire vehicle bearing registration No. AS-

07D/9009 (white colour) was brought to Shillong by his driver Santosh Rai. Till night 

up to 10.00 PM had contact with the driver, thereafter, there is no contact with the 

driver and till lodging of FIR, there are no trace of his driver as well as his vehicle.  

 

3.   On receipt of the ejahar, O/C, Tezpur Police Station registered the case 

vide Tezpur PS case No. 790/17 under Section 365/379 of IPC. Police after 

completion of investigation, submitted charge sheet against the accused Md Jalal 

Uddin and Md. Shakil Ahmed u/s 365/379/201/302 of IPC and laid the same before 

the learned CJM, Sonitpur, Tezpur for trial. Since the offence is triable by the Court of 

Sessions, the same was committed to the Court of Sessions after furnishing the 

relevant copies under the provisions of Cr.P.C. 

 

4.   On appearance of the accused and after hearing the learned Advocate 

for both the sides, charges under Section 365/302/201/379/34 of the IPC framed 

against the accused persons. The above offences were read over and explained to 

the accused to which they pleaded not guilty and claimed to be tried.  

 

5.   To substantiate the case, prosecution has examined as many as 

12(twelve) nos. of witnesses namely 1. Sri Rajendra Rai(PW1), 2. Sri Rupam Ahmed 

(PW2), 3.Sri Kartik Barman (PW3), 4. Smti Anima Rai(PW4), 5.Seikh Nazrul(PW5), 

6.Md Ainul Haque(PW6), 7.Md Abdul Mazibur(PW7), 8.Md Jiaul Haque(PW8). 9. Smti 

Niroda Rai (PW9), 10. Sri Jitu Moni Deka, IO(PW10), 11. Md Abdul Momin(PW11) & 

12.Sri Ramen Borah (PW12).  
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6.   Accused are examined under section 313 Cr.P.C. The defence plea is of 

total denial and declined to adduce defence evidence. 

 

7.   I have carefully gone through the record of the case and heard the 

learned Counsel for both the sides.  

  The learned Addl. Public Prosecutor submitted written argument. He 

has pointed towards the facts that accused Jalal Uddin showed the place of murder 

and throwing the dead body in presence of local Magistrate and witnesses. The 

process of showing the place of murder has been video graphed. The video was 

displayed during the trial. The PW5 is an independent witness and he has identified 

both the accused in the court. PW5 has mentioned that both the accused hired the 

vehicle of the victim. The PW7 also an independent witness who reveals involvement 

of accused persons in the crime. There is not a single contradiction or discrepancy in 

the statement of PW7. The PW10 is the I.O. of the case and narrated how the 

vehicle was recovered from Badarpur and seized from the accused Jalaluddin. PW10 

said that the accused led them to the place where the victim was murdered and the 

dead body was thrown. The steps taken by the PW10 is properly explained. Every 

possible effort and endeavor for tracking the dead body of deceased with the help of 

police of Meghalaya was undertaken. The place where the dead body was thrown is 

down the mountain and there is river below. The process of showing the place of 

murder has been video graphed and displayed before the court and during that time 

no objection raised by the defence counsel. The Ld. Add. P.P. has submitted that the 

fact that murder took place on 29.04.2017 and accused took the police to the said 

place on 11.04.2018 are also to be noted. Ld. Addl. P.P. has referred to the judgment 

of Hon‟ble Supreme Court delivered in Rishipal –vs- State of Uttarakhand, 

(Reported in (2013) 3 SCR 917) wherein it is observed “the corpus delecti or the 

fact of homicidal death can be proved by telling and inculpating circumstances which 

is definitely lead to the conclusion that within all human probability, the victim has 

been murdered by accused concern”. The Ld. Addl. P.P. has also referred to Section 3 

of the Evidence Act. The following reported judgments are referred by the Ld. Addl. 

P.P. :- AIR 2019 SC 1461, AIR 2012 SC 1292, 2012 Cr.L.J. 4323 (SC) and 2014 ACC 

329 SC.  

 The defence argued that the case is completely based on circumstantial 
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evidence and none of the witnesses have actually witnessed the occurrence. PW1 

and PW3 accompanied during search of the dead body of the driver Santosh Rai and 

claimed to be a witness of extra judicial confession made by the accused Jalaluddin 

after arrest. In cross examination the PW1 said that his statement was not recorded 

but he was asked to accompany and sign some papers. This witness for the first time 

identified the accused Jalaluddin in the dock. The PW3 admitted in cross examination 

that for the first time in the court he has said the facts. The PW2 in cross 

examination said that he cannot say what is written in Ext. 2. Neither the seized 

articles of Ext. 2 produced in presence of witnesses nor it is proved by PW2 what 

materials were seized from accused Md. Shakil. Mere exhibiting a seizure list is not 

sufficient to prove the case. The I.O. has not cited the PW4 as witness in the charge 

sheet. Hence, identification of the accused persons by PW4 is not acceptable. The 

PW4 admitted that whatever she has stated was informed to her by the accused. 

The PW5 mentioned that while going to a police station he noticed the accused. The 

PW5 did not know when the owner of the car informed the police regarding 

information of missing of Santosh. The evidence of PW5 shows that he could come 

to know about the fact while the accused were in police custody. The confession 

allegedly made by the accused while in custodial police is not admissible. The TIP 

was conducted by the police after the witness was allowed to meet the accused in 

the police custody. Hence, the TIP report is not to be considered for the 

determination of the offence. The officer who conducted the TIP not examined by 

the prosecution. Moreover confession of co-accused cannot be relied upon. The 

PW5‟s identification of the accused after such a long time is doubtful. The PW6 has 

mentioned about one Raju, who informed the location of vehicle at Karimganj over 

WhatsApp number. The said Raju is not examined by the prosecution. It is not 

disclosed by the PW6 who brought the vehicle from Karimganj to Badarpur. The PW7 

is a hearsay witness. The PW8 is not aware from where the accused Jalaluddin was 

apprehended. PW8 for the first time identified the accused in the dock. No TIP 

conducted for identification of the accused by the PW7 and PW8. The statement of 

PW9 is full of contradiction and exaggeration. PW9 is not sure whether her son is 

dead or alive as the dead body yet traced out. The PW11 (I.O.) recorded statement 

of six witnesses on 01.05.2017. He recorded statement of Sheikh Nazrul of taxi 

stand, Tezpur on 02.06.2017 i.e. after 31 days of incident and he retired from service 
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31.03.2018. No investigation made by the I.O. till his retirement. The contradictions, 

exaggerations and improvements were put to him by the defence which were made 

by the witness PW4, PW3, PW5 and PW6 and confirmed by the I.O. The PW12 as 

per direction of O/C Tezpur P.S. and SP Sonitpur proceeded to Badarpur as there was 

report from Badarpur P.S. that a vehicle involved in connection with a case and the 

accused has been found and kept confined in Badarpur P.S. The name of the 

accused is Md. Jalaluddin. The PW12 seized the vehicle with key, registration 

certificate, voter ID card of Jalaluddin, Inner Line Permit, Mobile handset with SIM 

and took custody of accused. Ext. 9 is the seizure list. No command issued to the 

PW12 by the SP is available in the case diary. No documents collected from SP, 

Badarpur regarding the place from where the vehicle, documents and accused was 

recovered i.e. whether from Silchar or Karimganj. Even PW12 did not record the 

statement of O/C, Badarpur P.S. He seized the vehicle and documents which was 

kept in the compound of Badarpur P.S. Since the accused is in police custody, the 

recovery of car as shown by the PW12 is totally illegal. None of the witnesses of Ext. 

9 could be examined by the prosecution which is fatal to the prosecution case. The 

PW10 (I.O.) received the case for investigation on 30.03.2018. After the accused 

Jalaluddin was brought to Tezpur he interrogated the accused. From accused 

Jalaluddin he came to know about accused Md. Shakil. During investigation, member 

of Jonaki Texi stand of Tezpur namely Sheikh Nazrul and Abdul Majibur identified 

Jalaluddin who hired the vehicle of Santosh. PW10 recorded the statement of two 

witnesses on 02.04.2018 and 04.04.2018. Since Sheikh Nazrul in his previous 

statement before previous I.O. said that he would be able to identify the accused, 

the PW10 prayed for conducting TIP on 07.04.2018 at Central Jail. The PW10 said 

that Jalaluddin confessed before Rajendra Das, Kartik Barman and then conducted 

search of the dead body of driver Santosh Rai at Meghalaya. During investigation he 

arrested accused Shakil Ahmed from Bangalore. Prior to conducting TIP, the PW5 

talked with the accused at the police station. The I.O. (PW12) seized the mobile 

phone of Shakil Ahmed but no call record of the phone collected. The call record of 

phone of Jalaluddin also not collected and send for examination by expert.  

 

 The Ld. Advocate for the accused referred to the judgments reported in 

2012 (1) GLT 708, 2010 (5) GLT 450, 2012 Cr.L.J. 832 (SC) (A) (C), (2017) 4 SCC 
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(Cri.) 503 (B) (D) (E), 2003 Cr.L.J. 2060 (Allahabad High Court), 2011 Cr.L.J. 2336 

(SC), 2001 Cr.L.J. 817 (Gauhati High Court) (A) (B) (C) (D), 2012 (1) GLT 304, 2013 

(1) GLT 134, 2018 Cr.L.J. 4507 (A), 2005 (Supp) GLT 162, 2015 (1) GLT 160 and 

2017 (4) SCC (Cri.) 867 (A) (B) (C). 

  

  I have gone through the judgments cited by the Ld. Addl. P.P and Ld. 

Advocate for the accused. 

 

POINTS FOR DETERMINATION 

8.   The point for decision in this case is that –  

 

(1) Whether both the accused on 29-04-2017 at 

about 5.00 PM, at Taxi stand, near Jonaki Cinema 

Hall under Tezpur PS in furtherance of common 

intention, kidnapped Santosh Rai with intent to 

cause the person to be secretly and wrongfully 

confined ? 

 

(2)  Whether both the accused on the same date, 

and time as mentioned above or thereafter,(in the 

state of Meghalaya) in furtherance of common 

intention, did commit murder by intentionally 

causing the death of Santosh Rai ? 

 

(3)  Whether both the accused on the same date, 

and time as mentioned above or thereafter,(in the 

state of Meghalaya) in furtherance of common 

intention, having reason to believe that offence of 

kidnapping and murder has been committed 

punishable with death or imprisonment for life, 

and shall also be liable to fine/shall be 

imprisonment for a term which may extend to 

seven years and shall be liable to fine, did cause 
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evidence of the said offence disappear i.e. the 

dead body of the victim ? 

 

(4)  Whether both the accused on the same date, 

and time as mentioned above or thereafter, in 

furtherance of common intention, committed theft 

of the car (AS-07D/9009, Swift Dzire) of the 

informant Ainul Haque ? 

 

 

DISCUSSION, DECISION AND REASONS FOR THE DECISION: 

 

9.   Before appreciating the evidence, I am of the opinion that the 

evidence so adduced by the prosecution witnesses needs to be reflected.  

 

10.   PW1 said in the examination-in-chief as follows –  

“I know one of the accused namely Jalaluddin, who is in the dock today. 

I do not know the other accused. The incident took place in the year 2017. As a 

Gaonburha of my village, the police of Tezpur police station in the year 2017 asked 

me to accompany them to Shillong in connection with the investigation of a murder 

case. Accordingly, I along with other persons and the accused Jalaluddin went to 

Shillong. The accused Jalaluddin showed somewhere between Shillong and Maulai 

Police jurisdiction the place where they committing murder of driver Santosh Rai by 

strangulating with the help of „Surni‟ and throwing the dead body down the 

mountain. Thereafter, we went to the local police station and the local Magistrate 

was called to the spot. The accused Jalaluddin again in presence of Magistrate and 

local police showed the place where the dead body was thrown. The complete 

process was video graphed. In presence of the Magistrate and Local police also 

Jalaludding narrated how he along with another committed the murder of Driver 

Santosh Rai. Santosh was driving the vehicle which was hired by the accused 

Jalaluddin and his associate from Tezpur.  

Thereafter we went to the Moulai police station and there some papers 

were prepared and we signed upon the same. Ext.1 is the paper prepared at Maulai 
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police Station and Ext.1 (1) is my signature.”  

During cross-examination PW1 stated as follows –  

“I am of gaonburha of Kalibarichuk. I gave the documents to police 

regarding my engagement as Gaonburha. But, the said document is not available in 

the record of this case. I do not know when and by whom the vehicle connected with 

the incident was hired. Police has not recorded my statement, but, asked me to 

accompany them to Shillong. For the first time, I am narrating my experience 

regarding accompanying the police of Tezpur to Shillong. The officer of police of 

Tezpur, with whom I accompanying to Shillong had been transferred from Tezpur and 

I do not know his name. Some of the police personnel were in civil dress. As a 

gaonburha I used to visit the police station. Victim Santosh Rai was my co-villager.  

It is not a fact that as the victim Santosh Rai was my co-villager, I have 

deposed falsely before this Court.   

It is not a fact that I never accompanied the police of Tezpur with 

accused Jalaluddin and others. It is not a fact that accused Jalaluddin had never 

disclosed anything regarding murder of Santosh Rai and throwing of dead body in 

between Borapani and Mawlai. It is not a fact that I was not present before the 

Magistrate and police of Shillong/Maulai.  

It is not a fact that I never visited Shillong and gave my statement at 

Tezpur Police Station.  

I do not know what the content of Ext.1 is and nobody has read over the 

same to me.  

It is not a fact that I have given a statement at Tezpur PS and in that 

statement I have not stated that I was called by police as a gaonburha and asking 

me to accompany them to Shillong as the gaonburha of my village. It is not a fact 

that in the said statement it was not recorded that I along with others and Jalauddin 

went to Shillong. It is not a fact that in the statement at Tezpur PS I did not state 

that Jalaluddin disclosed regarding murder of Santosh Rai and in the manner I stated 

above.    

It is not a fact that in my statement given at Tezpur PS it was not 

mentioned that the local police and Magistrate of Shillong/Mawlai was called and 

thereafter, we again came to the spot and in their presence Jalaluddin again 

repeated the manner of murdering Santosh Rai and disposing the dead body.  
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It is not a fact that in the statement given at Tezpur PS it was not 

mentioned that the complete process was video graphed in presence of local police 

and Magistrate of Shillong/Mawlai. It is not a fact that in the statement given at 

Tezpur PS it is not disclosed that we returned to Mawlai PS and there some papers 

were prepared and I signed upon them.  

The place is situated between Borapani and Mawlai PS, but, I do not 

know the name of the spot. The spot is beside the National Highway.  

It is not a fact that I have deposed today after hearing the same from 

police and I never visited the spot. It is not a fact that Jalaluddin never admitted in 

my presence and in presence of others regarding his complicity in the offence.”  

 

11.   PW2 stated in examination-in-chief as follows;–  

“I know accused Sakil Ahmed. I do not know the other accused present in the 

dock. The incident took place about 5/6 months ago.4/5 months ago I was serving at 

Bangalore as Security Guard in a private company. Sakil during that time called me 

over phone and make a query whether he can get any employment at Bangalore, 

then, I informed him that he can get Security Guard at Bangalore. Sakil went to 

Bangalore and joined as a Security Guard. After 8/10 days, one day at around 8.00 

PM, police of Bangalore apprehended Sakil. Police also took me with Sakil to Police 

station and after interrogation released me, but, Sakil was sent to jail. Police 

apprehended me because they found my phone number in the record of the phone 

of Sakil. I came to know that Sakil was arrested in connection with a murder case.  

I signed in the seizure list by which police seized the mobile of Sakil. 

Ext.2 is the seizure list and ext. 2(1) is my signature.”  

In cross-examination PW2 said as follows;  

“I signed on Ext.2 at Bangalore. I forgot whether there was any writing 

in Ext.2 at the time of putting my signature. I do not know what is written in Ext.2.”  

    

12.   PW3, stated in examination-in-chief as follows –  

  “I know the accused persons present in the dock. I also know the informant 

of this case. The incident took place about one year ago. On 29-04-2017 my sister 

Anima Rai called me over phone and enquired about my location. I told her that I am 

in Shillong. She then told me that her husband Santosh Rai also went to Shillong, 
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but, has not returned. Santosh Rai went to Shillong driving the car of Ainul 

Haque(informant). After returning from Shillong and also coming to know that 

Santosh has not returned with the car, I along with owner of the car namely Ainul 

Haque informed the police of Tezpur. After around one year one driver of Jonaki Taxi 

Stand, Tezpur while making a trip to Hailakandi noticed the car driven by Santosh 

Rai, he took a snap of the car and uploaded in Facebook. I immediately informed the 

matter to Tezpur PS. The police immediately seized the vehicle at Hailakandi and also 

apprehended the accused Jalaluddin who is present in the Court today. After about 

30/45 days I accompanied the police of Tezpur, accused Jalaluddin and Secretary of 

our village to a place named Ryndang located between Borapani and Shillong. 

Accused Jalaluddin informed that in that place he threw the dead body of Santosh 

Rai after killing him. At that time Magistrate of Shillong was also present. Jalaluddin 

informed that Santosh Rai was strangulated by a “surni”(piece of clothe).  

Ext. 1 is the search list and Ext.1(2) is my signature.  

I also came to know that one Sakil was also involved in the crime and 

later on, police arrested Sakil from Bangalore.”  

During cross-examination PW3 stated as follows –  

“Today for the first time, I am stating the fact before the Court.  

It is not a fact that wife of Santosh never enquired from me regarding 

the location of Santosh on 29-04-2017. It is not a fact that I never accompanied 

Jalaluddin to Ryndang and he never said regarding throwing of dead body of Santosh 

Rai. It is not a fact that no Magistrate of Shillong was present when Jalaluddin 

showed the place from where Jalaluddin threw the dead body of Santosh Rai.  

I put my signature in the search list (Ext.1) at Tezpur PS. Police prior to 

taking my signature did not explain to me what is written in Ext.1.” 

 

13.   PW4 stated in examination-in-chief as follows –  

“I know the informant of this case. I know the accused persons. The incident 

took place on 29-04-2017. My husband used to drive the car of Ainul Haque. The 

Number of car is 909(swift Dzire, colour – white). On 29-04-2017 my husband 

informed me that he is going to Shillong. My husband made the last call at around 

8.00 PM from Jurabat. In the early morning I rang my husband, but, the phone was 

found switch off. I made several attempt and also call the owner of the car. The 
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owner of the car also finding the mobile of my husband in switch off mode, came to 

my residence to enquire whether my husband has returned. As we could not connect 

with my husband, we informed the police. After about one year, one driver of Tezpur 

could identify the car of my husband while going to Shilchar and informed the other 

driver of Taxi stand. Immediately the police was informed, the accused Jalaluddin 

was apprehended and the car was seized. After some days, police apprehended the 

accused Sakil from Bangalore. After arrest of both the accused, I went to police 

station to see them. The accused Sakil said to me that he has not committed the 

crime but, Jalaluddin has stabbed my husband from behind and threw the dead body 

from the mountain between Shillong and Borapani. Police recorded my statement.”   

During cross by defence PW4 said that –  

“It is not a fact that I did not state before police that “my husband made 

the last call at around 8.00 PM from Jurabat. In the early morning I rang my 

husband, but, the phone was found switch off. I made several attempt and also call 

the owner of the car. The owner of the car also finding the mobile of my husband in 

switch off mode, came to my residence to enquire whether my husband has 

returned. As we could not connect with my husband, we informed the police. After 

about one year, one driver of Tezpur could identify the car of my husband while 

going to Shilchar and informed the other driver of Taxi stand. Immediately the police 

was informed, the accused Jalaluddin was apprehended and the car was seized. 

After some days, police apprehended the accused Sakil from Bangalore. After arrest 

of both the accused, I went to police station to see them. The accused Sakil said to 

me that he has not committed the crime but, Jalaluddin has stabbed my husband 

from behind and threw the dead body from the mountain between Shillong and 

Borapani”.  

Whatever, I have stated today was informed to me by police and accused 

Sakil. Hence, there is no need for making any separate statement. The name of the 

police officer was Jitu Deka.  

It is not a fact that police never informed me what happened to my 

husband. It is not a fact that accused Sakil never stated before me that his associate 

stabbed my husband from behind. 

It is not a fact that I only mentioned whatever I was aware regarding the 

fact and no further.” 
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14.   PW5 stated in his examination-in-chief as follows –  

  “ I know the informant of this case. I know the accused persons. I knew the 

deceased Santosh Rai @ Raju. The incident took place on 29-04-2017. On that day 

during evening hours I was standing at Taxi stand i.e. opposite to Flora Restaurant of 

Tezpur. I used to give on rent my vehicle (swift). At that moment, both the accused 

present in the court came to the Taxi Stand in an e-rickshaw. Noticing them they 

might have come to hire a Taxi, myself and Santosh (deceased) came forward. The 

accused Jalaluddin told us that they will go to Shillong Nagrim Hospital with a 

patient. Jalaluddin was talking in Hindi. The other accused was silent. I make query 

as to where is the patient to be taken to Shillong. But, the accused did not talk much 

with me, but, bargain with Santosh for the fair. Jalaluddin told Santosh that they will 

give Rs.4800/- and also provide meal and took away Santosh towards his car. 

Jalaluddin was carrying a black coloured bag on his back. Santosh used to drive the 

Swift Dzire vehicle (white colour) of Ainul Haque. I after leaving of Santosh told to 

my colleagues at the Taxi Stand that I do not like the conduct of the two persons 

who hired Santosh. In the next morning Ainul(Owner of the vehicle) came to the 

stand and told us that the mobile phone of Santosh is found switch off. Ainul lodged 

the ejahar. After about one year, one of our colleagues went to Badarpur carrying a 

official transferred from Tezpur to Badarpur. At Badarpur he noticed the car of Ainul 

and immediately sent the information to our Taxi Stand. Immediately, we informed 

the police at Tezpur and police took the initiative to seize the vehicle at Badarpur. 

Thereafter police with car owner went to Badarpur and brought back the vehicle. 

After about four days the person who financed Ainul for purchasing the vehicle met 

me and asked me to accompany him to the police station to see the vehicle so 

recovered. When I reached police station I noticed Jalaluddin handcuffed by police. I 

immediately identified the accused Jalauddin who came to hire the vehicle on        

29-04-2017 at Taxi Stand.  I came to know from police that Jalaluddin was claiming 

before police that he purchased the vehicle from another person. But, I clarified the 

police that it is Jalaluddin and another who hired the vehicle on the day of 

occurrence. I after meeting Jalaluddin at police station talked with him why he killed 

Santosh. Then Jalaluddin replied that why I am asking him after everybody had 

completed the interrogation. I talked with Jalaluddin in Hindi and he also replied in 
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Hindi. Thereafter on request of police I went to Jail premise and identified Jalaluddin 

thrice in presence of Magistrate. After some days, the police of Tezpur PS namely Jitu 

Deka showed me a photograph in his mobile and asked me whether I can identify 

the same. I told the police officer that this is the photograph of the associates of 

Jalaluddin who was present when the vehicle was taken on hire. But, he was not 

talking. After some days police called me to the police station. There I noticed 

another accused namely Sakil. Police told me that they apprehended Sakil from 

Bangalore. I identified Sakil immediately being the associate of Jalalluddin when they 

hired the vehicle of Santosh. In my presence, Sakil asked me whether I noticed the 

black bag carried by Jalaluddin on that day. When I said that I noticed the bag, Sakil 

told that there was a dagger(Churi) inside the bag. Sakil told that when they crossed 

Borapani, Jalauddin with the dagger stabbed Santosh in the neck and pierced the 

dagger from one side to other side like doing “Halal”. Then, Jalaluddin pressed the 

head of Santosh near the hand brake of the vehicle. There was lot of bleeding inside 

the vehicle. Then, Jalaluddin asked him to clean the floor of the vehicle and also the 

knife. Then, he (Sakil) cleans the floor of the vehicle and knife with his shirt. 

Thereafter, they threw the dead body of Santosh down the mountain. Police recorded 

my statement.” 

In his cross by defence PW5 stated as follows –  

“Taxi Stand is situated near Jonaki Cinema Hall of Tezpur Town. The Taxi 

Association has got its officer bearer. Bhobesh Sutradhar is the President and myself 

and Ratul Lahkar are Secretary. Two persons came to Taxi Stand and hired the 

vehicle of Santosh at around 5.00-6.00 PM. I did not make any phone call to Raju at 

night. Owner of the vehicle lodged FIR.  

It is a fact that I did not state before the police that after one year of the 

incident, one of my colleagues went to Badarpur taking an official transferred from 

Tezpur to Badarpur and noticed the vehicle of Santosh/Ainul.  

It is not a fact that I did not state before police that on my visit to Tezpur 

PS, I noticed Jalaluddin kept handcuffed. It is not a fact that I did not state before 

the police regarding identifying accused Jalaluddin inside the jail premise in presence 

of Magistrate thrice. It is not a fact that I did not state before police that police 

officer Jitu Deka showed me a photograph and I identified the same to be the 

accomplice of Jalaluddin. It is not a fact that I did not state before police that I after 
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meeting Jalaluddin at police station talked with him why he killed Santosh. Then 

Jalaluddin replied that why I am asking him after everybody had completed the 

interrogation.  

It is not a fact that I did not state before police that I identified Sakil in 

the police station and informed the police that he was the person who was with 

Jalaluddin when the vehicle of Santosh was hired.  

It is a fact that I did not state before police that “In my presence, Sakil 

asked me whether I noticed the black bag carried by Jalaluddin on that day. When I 

said that I noticed the bag, Sakil told that there was a dagger(Churi) inside the bag. 

Sakil told that when they crossed Borapani, Jalauddin with the dagger stabbed 

Santosh in the neck and pierced the dagger from one side to other side like doing 

“Halal”. Then, Jalaluddin pressed the head of Santosh near the hand brake of the 

vehicle. There was lot of bleeding inside the vehicle. Then, Jalaluddin asked him to 

clean the floor of the vehicle and also the knife. Then, he (Sakil) cleans the floor of 

the vehicle and knife with his shirt. Thereafter, they threw the dead body of Santosh 

down the mountain”, because police was also present at that moment.  

I only noticed that two accused hired the vehicle of Santosh from Tezpur. 

Thereafter, what happened in fact with Santosh is not witnessed by me. I do not 

know when owner of car informed the police regarding missing of Santosh. But, the 

fact of recovery of vehicle at Badarpur was informed after about one year of 

incident. Another Raju went to Badarpur with an official who was transferred from 

Tezpur to Badarpur. Initially, I did not mention the name of the accused to the police 

but, after their arrest I came to know their names. Myself and financer Panju and 

Ainul went to police station after coming to know that police has brought the vehicle 

back from Badarpur.  

It is not a fact that I did not state before police that the accused persons 

hired the vehicle on 29-04-017.”  

 

15.   PW6 stated in his examination-in-chief as follows – 

  “I am the informant. I know the accused persons. I knew the deceased 

Santosh Rai @ Raju. The incident took place on 29-04-2017. Santosh Rai used to 

drive my vehicle No AS-07D/9009(swift Dzire). On that day during evening hours, he 

over phone informed that he is going to Shillong for a work. Till 10.00 PM he was in 
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contact with me. In the morning I found his phone switch off. Suspecting something 

wrong, I informed all my friends and relatives. I also asked the family member of 

Santosh. On 01-05-2017 I lodged an FIR. We searched for the vehicle and Santosh, 

but, could not succeed. This year in the month of May, one of my friend whose name 

is Raju called me over phone and informed that he saw my vehicle at Karimganj and 

asked me to give my whatsApp number. Immediately I gave a number of my friends 

to which Raju send a photograph of my vehicle. I confirmed the photograph is of my 

vehicle and I immediately informed the Tezpur PS. The police of Tezpur informed the 

Badarpur PS and on the next day informed me that my vehicle has been located and 

seized by Badarpur police. I with some of my friends and police of Tezpur went to 

Badarpur. Then, police of Badarpur handed over the vehicle. We with vehicle and 

Jalauddin came to Tezpur. Police found the vehicle in custody of Jalaluddin at 

Badarpur. On the next day, Nazrul of Taxi Stand identified the accused Jalaluddin 

who hired my vehicle on 29-04-2017. Nazrul also told that another person was with 

Jalaluddin. After about twenty days police informed me that associate of Jalaluddin  

has also apprehended. I went police station and noticed the accused namely Sakil. 

Sakil spoke in Hindi and told me that he did not commit the offence, but, Jalaluddin 

has stabbed Santosh by a knife like committing “Halal”. They committed the murder 

after crossing Borapani, Meghalaya and threw away the dead body from above the 

mountain.  

Ext.3 is the FIR and Ext. 3(1) is my signature. Police gave my vehicle in 

my zimma.”  

During cross-examination PW6 stated as follows –  

“For last five months prior to the incident Santosh used to drive my 

vehicle. Why Santosh was taking away the vehicle to Shillong, I was not aware. I 

was not aware who was accompanying Santosh on the day of occurrence. I lodged 

the FIR on Mon day i.e. on 01-05-2017. I lodged the FIR regarding missing of my 

driver and vehicle.  

After 01-05-2017, no 2nd FIR was lodged by me. After lodging FIR, I used 

to enquire about my vehicle from the police of Tezpur.  

It is not a fact that I did not state before police that for about eleven 

months I was enquiring about the matter from the police.  

It is a fact that I did not state before police that “Till 10.00 PM he was in 
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contact with me. In the morning I found his phone switch off. Suspecting something 

wrong, I informed all my friends and relatives. I also asked the family member of 

Santosh. On 01-05-2017 I lodged an FIR. We searched for the vehicle and Santosh, 

but, could not succeed. This year in the month of May, one of my friend whose name 

is Raju called me over phone and informed that he saw my vehicle at Karimganj and 

asked me to give my whatApp number. Immediately I gave a number of my friends 

to which Raju send a photograph of my vehicle. I confirmed the photograph is of my 

vehicle and I immediately informed the Tezpur PS. The police of Tezpur informed the 

Badarpur PS and on the next day informed me that my vehicle has been located and 

seized by Badarpur police. I with some of my friends and police of Tezpur went to 

Badarpur. Then, police of Badarpur handed over the vehicle. We with vehicle and 

Jalauddin came to Tezpur. Police found the vehicle in custody of Jalaluddin at 

Badarpur. On the next day, Nazrul of Taxi Stand identified the accused Jalaluddin 

who hired my vehicle on 29-04-2017. Nazrul also told that another person was with 

Jalaluddin. After about twenty days police informed me that associate of Jalaluddin 

was also apprehended. I went police station and noticed the another accused namely 

Sakil. Sakil spoke in Hindi and told me that he did not commit the offence, but, 

Jalaluddin has stabbed Santosh by a knife like committing “Halal”, because police 

also know the facts. 

I came to know about the location of the vehicle at Karimganj from a 

driver named Raju.”  

  

16.   PW7 stated in examination-in-chief as follows –   

“I know the informant. I also know the deceased Santosh @ Raju. I know 

accused Jalaluddin. On the day of occurrence, I was available in the Jonaki Taxi 

Stand, Tezpur Town. I noticed that Jalaluddin was talking with Santosh regarding 

hiring the vehicle. I also noticed that our colleague also went forward and started 

bargaining with the accused regarding fair of the vehicle. But, accused did not give 

any importance to Nazrul, but, talking with Santosh. Hence, I did not go near them. 

After sometime, Santosh with accused left the place by driving the vehicle. On query 

Nazrul told me that Santosh has left for Shillong dropping.  

After two/three days, I came to know that Santosh has not returned with 

the vehicle. Ainul also informed that the vehicle and driver is missing. After many 
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days, one of our colleagues noticed the vehicle of Ainul somewhere at Shilchar and 

sent the photograph and thereafter, Ainul informed the matter to police. Police with 

Ainul went to Shilchar brought the vehicle with Jalaluddin. After some days, police 

asked me to come to police station and accordingly I went there and informed the 

police that I noticed accused Jalaluddin talking with deceased Santosh from a 

distance. I also said to police that Nazrul also talked with the accused on the day of 

occurrence. Nazrul told the police that another person was also with Jalaluddin. Later 

on, I came to know that police went to Shillong with Jalauddin, but, could not 

recover the dead body of Santosh.”  

During cross-examination by defence PW7 said as follows –  

“I noticed one person talking with Santosh and went away. I am not 

aware personally to which place Santosh went. I came to know that police of Tezpur 

apprehended Jalaluddin as he was found driving the vehicle of Ainul. I have not 

visited Shilchar. But, came to know from my friends that the vehicle is in Shilchar. As 

the dead body of Raju @ Santosh not yet recovered, I cannot say whether he is alive 

or dead.”  

 

17.  PW8 stated in his examination-in-chief as follows – 

“Informant is my brother. I know the accused persons. I also know the 

deceased Santosh Rai. The incident took place on 29-04-2017 at about 5.00 PM. 

Raju @ Santosh Rai used to drive the vehicle of my brother. On 29-04-2017, Santosh 

went to Shillong with the vehicle, but, did not return thereafter. My brother informed 

the fact to me and asked me to informed all my friends and relatives by WhatsApp 

and Facebook. After about nine months, the vehicle as found at Karimganj. My 

brother with police went to Karimganj and brought back the vehicle. The vehicle was 

Swift Dzire. Police apprehended Jalauddin with the vehicle. Thereafter, my brother 

took the necessary steps.  

After taking zimma of the vehicle, my brother sold the same to another 

person.” 

During cross by defence, PW8 said that from where police apprehended 

Jalaluddin he does not know.  

 

18.   PW9 stated in his examination-in-chief as follows –  
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“I know the informant. Deceased Santosh Rai is my son. I know the accused 

persons. The incident occurred in the last year in the month of „Jeth‟(Assamese 

Calendar) one Saturday. My son used to drive the vehicle of Ainul. On the day of 

occurrence, he went to Shillong with passengers. At about 7/8 PM he called to us 

over phone and informed that he is in Jorabat. Thereafter, there is no trace of my 

son. After about six months one friend of my son noticed the vehicle in Karimganj 

and informed the police. The owner of the vehicle brought back the vehicle from 

Karimganj. I went to the police station and noticed accused Jalaluddin. Police trace 

out the other accused. The other accused told that Jalaluddin stabbed my son 

nearby Borapani, Meghalaya. Till date, the dead body of my son could not be traced 

out.”  

In cross-examination PW9 said as follows –  

“For the first time I noticed Jalaluddin at Tezpur PS, when police brought 

back the vehicle. I came to know that both accused hired the vehicle of my son. I 

came to know from police that both the accused were apprehended from Karimganj.  

It is not a fact that I did not state before police that “On the day of 

occurrence, he went to Shillong with passengers. At about 7/8 PM he called to us 

over phone and informed that he is in Jorabat. Thereafter, there is no trace of my 

son. After about six months one friend of my son noticed the vehicle in Karimganj 

and informed the police. The owner of the vehicle brought back the vehicle from 

Karimganj. I went to the police station and noticed accused Jalaluddin. Police trace 

out the other accused. The other accused told that Jalaluddin stabbed my son 

nearby Borapani, Meghalaya”. 

I cannot say, for sure whether my son is dead or alive as till date his 

dead body is not traced out. Presently, also we are searching for our son.”  

 

19.   PW 10 the Investigating Officer of this case stated in his examination-

in-chief as follows;   

  “I was posted in Sonitpur District from the year 2014 to 2018. On                

30-03-2018, the OC, Tezpur PS handed over the case diary of Tezpur PS Case No 

790/17 for investigation. I have perused the case diary maintained by the previous 

investigating officer. I noticed that the previous IO visited the place of occurrence, 

drawn the sketch map of place of occurrence and also recorded the statements of 
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some witnesses. In the meantime, as I was busy in law and order duty, SI Ramen 

Borah of Tezpur PS went to Badarpur in connection with this case and seized the car 

involved in connection with this case along with accused Jalaluddin. After bringing 

back the car, and the accused Jalaluddin, SI Ramen Borah handed over the case 

diary. Thereafter, I again recorded statement of other witnesses and also the 

statement of accused Jalaluddin. I made prayer before the learned CJM, Sonitpur, 

Tezpur seeking police custody of accused Jalaluddin and the prayer was granted. 

Accused Jalaluddin during interrogation disclosed that another accused namely Sakil 

Ahmed was also involved in the incident and informed that Sakil is at Itanagar. I 

along with Jalaluddin and staff went to Itanagar in search of Sakil Ahmed, but, could 

not find him. After the police custody period was going to expire and when we were 

about to bring accused Jalaluddin for production before the learned Magistrate, 

members of Jonaki Taxi Stand, Tezpur, namely Seikh Nazrul and Abdul Majibur 

identified accused Jalaluddin to be the person who hired the vehicle driven by victim 

Raju @ Santosh. They also informed that another person was with Jalaluddin while 

taking the vehicle. Immediately, I recorded the statement of both the persons. I also 

noticed that previously, Seikh Nazrul gave statement before the IO and informed that 

he can identify the persons who took the vehicle of Santosh on hire. Thereafter, I 

produced the accused Jalaluddin before the Magistrate and also prayed for 

conducting TIP. Accordingly, on 07-04-2018 learned JMFC Smti S Garg conducted TIP 

in connection with the case in Central Jail, Tezpur from 3.30 PM to 3.50 PM. After 

conducting the TIP learned Magistrate submitted a report of TIP. Again I submitted a 

prayer before the CJM, Sonitpur, Tezpur seeking further police custody of accused 

Jalaluddin. As Jalaluddin during investigation confessed that he along with his 

associate Sakil Ahmed committed the murder of Raju @ Santosh on the way to 

Badarpur, near Shillong/ Borapani and as he expressed that he can show the place 

where they committed the crime and threw the dead body of victim Raju, being led 

by accused Jalaluddin, myself along with team and Jalaluddin proceeded to the place 

of occurrence situated in the State of Meghalaya. Accused Jalaluddin confessed his 

involvement in the police station in presence of Sarkari Gaonburha Sri Rajendra Das 

of Kolibari and Kartik Barman. Rajendra Das and Kartik Barman also accompanied us 

to the place of occurrence near Borapani/Shillong. After reaching the Borapani, we 

first enquired with the local police stations i.e. Borapani PS and Mawlai PS as to 
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whether they recorded any Unnatural Death case recently. They reported that no 

such case registered in the last one year. As Jalaluddin informed that he can show 

the place of occurrence and the place where they threw the dead body of victim, I 

submitted a prayer before the local Executive Magistrate to accompany us during the 

process. Then, one Ms B Pakyntein, MCS, Executive Magistrate, Shillong Town and 

local police accompanied us to the place of occurrence. We proceeded towards the 

place of occurrence as led by accused Jalauddin and he showed a place situated 

between Borapani PS and Mawlai PS before reaching Shillong where they killed the 

victim Santosh @ Raju and thrown away the dead body and also the mat of the car. 

The complete process has been video graphed. I recorded the statement of the 

witnesses present at that time. We could not recover the dead body as it was a steep 

mountain and there was river about 2/3 hundred feet below. Moreover the incident 

took about one year ago. I prepared a search list accordingly. After returning from 

Shillong, I produced the accused before the learned Magistrate. On the basis of 

statement of Jalaluddin we could track the location of accused Sakil Ahmed. We 

could come to know that Sakil is in Bangalore under Chandra Layout PS. Accordingly, 

I along with a team went to Bangalore and with the co-operation of Bangalore police 

we could find accused Sakil Ahmed i.e. from Skyline Apartment, Bijoyalakshmi Nagar 

where he was working as Security Guard. We took Sakil into custody. We found some 

documents from the person of Sakil and accordingly, seized the same by seizure list. 

I submitted a prayer before the learned CJM, for adding Section 302/201 of IPC in 

the case. After finding sufficient materials against both the accused, I submitted the 

charge sheet against them under Section 365/379/201/302 of the IPC.  

Ext.3 is the ejahar and Ext.3(2) is the signature  of OC, Tezpur PS Ranjit 

Saikia. Ext.4 is the extract copy of Tezpur PS GD Entry No 1140 dated 28-03-2018 

and Ext.4(1) is the signature of Inspector Arun Kr Bora, Tezpur PS. Ext. 5 is the 

prayer for TIP dated 04-04-2018. Ext.6 is the report of TIP. Ext.1 is the search list 

dated 11-04-2018 prepared at Mawlai and Ext. 1(3) is my signature. Ext. 2 is the 

seizure list by which I seized documents and mobile phone from accused Sakil 

Ahmed at Bangalore and Ext. 2(2) is my signature. Today I have seen the seized 

articles. M.Ext.1 is the said articles seized by me from accused Sakil Ahmed. Ext.7 is 

the extract copy of Mawlai PS GD Entry No.14 and 21 dated 11-04-2018 and Ext.7(1) 

& 7(2) are the signatures of OC, Mawlai PS. Ext.8 is the charge sheet and Ext.8(1) is 
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my signature.  

The process of search being conducted in the place of occurrence has 

been video graphed in presence of Magistrate and police of Shillong and the same is 

saved in a compact disc which I forwarded to the Court along with the charge sheet. 

M.Ext.2 is the compact disc which I noticed today in the court. The following is 

written upon the compact disc “VDO Evidence, Tez PS C/No 790/17 under Section 

365/379/302/201 of IPC, (IO Jitu Moni Deka, Tezpur PS).”  

The mention of videography is made in the GD Entry in the Mawlai PS 

also so exhibited. Today the compact disc is displayed in the Courtroom. 

I also recorded the statement of the person namely ABC Krishna Borah, 

official videographer of Tezpur PS.”  

During cross-examination PW10 stated as follows –  

“When the FIR was lodged, the investigation of the case was not 

endorsed to me. The previous IO, SI Abdul Momin took steps during investigation of 

the case. He visited the place of occurrence, drew the sketch map of the place of 

occurrence. The place of occurrence is mentioned as the residence of complainant 

Ainul Haque from where the vehicle left. Ext.A is the sketch map prepared by the 

previous IO Abdul Momin and Ext. A(1) is the signature of Abdul Momin. On            

01-05-2017 the Ext. A was prepared.  

I have not prepared the sketch map of the place between Borapani PS 

and Mawlai PS i.e. the place led by accused Jalaluddin. I have not seized the 

compact disc by a seizure list. The blank compact disc was available with us. I have 

reflected the name of the videographer in the charge sheet.  

It is not a fact that the process of showing the place of occurrence by 

accused Jalaluddin never video graph and hence, not seized by any seizure list. The 

M.Ext.2 was not placed before the CJM formally.  

On 29-03-2018, SI Romen Borah produced Jalaluddin before me from 

Karimganj along with the case diary. After receiving the FIR on 01-05-2017, the 

previous IO sent WT Message to all concerned and searched for the vehicle and the 

driver. The previous IO conducted the investigation of the case till 02-06-2017 as 

revealed from the perusal of case diary.   

I recorded the statement of witness Seikh Najrul(PW5) on 02-04-2018 at 

Tezpur PS. On 04-04-2018 I submitted prayer before Magistrate for conducting the 
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TIP and on 07-04-2018 the TIP was conducted. First I produced Jalaluddin before 

the Court on 30-03-2018. 

It is not a fact that in the police custody the accused was shown to the 

witness and thereafter I submitted prayer before the Magistrate for conducting the 

TIP. It is not a fact that the witness of TIP saw the accused in the police lock up.  

I have not submitted prayer before the CJM for recording the 

confessional statement of accused Jalaluddin.  

It is not a fact that on 02-04-2018, I showed a photograph of Jalaluddin 

to witness Seikh Nazrul after calling him at the police station.  

It is not a fact that the process of taking accused Jalaluddin to Meghalaya 

and videography process are not conducted lawfully. 

I recorded the statement of witnesses Rajendra Das and Kartik Barman in 

the police station on 10-04-2018. I recorded the statement of Rupan Ahmed at 

Bangalore. I have seized the articles of M.Ext.1 for ensuring the identity of accused 

Sakil Ahmed. I have not collected call detail record of Call made by the Mobile phone 

seized from Sakil Ahmed.  

As per my investigation, the incident of murder took place between 

Borapani PS and Mawlai PS in the State of Meghalaya. While proceeding to 

Meghalaya with Jalaluddin the persons who accompanied us were – 1.Krishna Borah, 

videographer, 2. Rajendra Das, Gaonburha 3. Kartik Barman & one UBC from Reserve 

Police. The staff of Mawlai PS who accompanied us were – 1.Sundar M Changma, 

Hav. I went down the place where the dead body of Santosh thrown by Jalaluddin. I 

have prepared search list mentioning the same. I have not mentioned in Ext.1 the 

exact place I visited i.e. about 2/3 hundred feet down and the location of river. 

Except the Executive Magistrate, all the members went to the place down the 

mountain. We could not recover any kind of weapon, used in the commission of 

crime, clothes of victim or parts of dead body of victim. In Ext.1 I have not 

mentioned that except Magistrate, we went down the mountain in search of dead 

body. It was dark when we visited the place led by accused Jalaluddin.  

It is not a fact that I never conducted search for recovery of the dead 

body but, return from the road. It is not a fact that accused Jalaluddin never led us 

to the place as mentioned in Ext.1. It is not a fact that we forcibly took Jalaluddin to 

said place and hence, we could not recover the dead body.  
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The place of occurrence is beside the Guwahati Shillong road and used to 

remain busy. When we visited the place we noticed many vehicles plying by the 

road. I have not seized anything from accused Jalaluddin in connection with this 

case.  

It is not a fact that I have prepared the papers of the case in Tezpur. It is 

not a fact that I took signatures of witnesses on blank papers and later on prepared 

the papers. It is not a fact that I have not recorded the statement of witness Kartik 

Barman. 

I have not shown the name of Anima Rai as witness in the charge sheet. 

The previous IO has recorded the statement of Anima Rai during investigation.   

The witness Anima Rai did not state before the previous IO that “My 

husband made the last call at around 8.00 PM from Jurabat. In the early morning I 

rang my husband, but, the phone was found switch off. I made several attempt and 

also call the owner of the car. The owner of the car also finding the mobile of my 

husband in switch off mode, came to my residence to enquire whether my husband 

has returned. As we could not connect with my husband, we informed the police. 

After about one year, one driver of Tezpur could identify the car of my husband while 

going to Shilchar and informed the other driver of Taxi stand. Immediately the police 

was informed, the accused Jalaluddin was apprehended and the car was seized. 

After some days, police apprehended the accused Sakil from Bangalore”.  

The witness Seikh Nazrul did not state before me that “After about one 

year, one of our colleagues went to Badarpur carrying a official transferred from 

Tezpur to Badarpur. At Badarpur he noticed the car of Ainul and immediately sent the 

information to our Taxi Stand”.  

The witness Seikh Nazrul did not state before me that “he identified the 

accused Jalaluddin thrice in the jail premises”. PW5 did not state before me that on 

meeting Jalaluddin he questioned why he killed Santosh. PW5 did not state before 

me that he identified Sakil in the police station.  

PW9 stated before me that “On the day of occurrence, he went to 

Shillong with passengers. At about 7/8 PM he called to us over phone and informed 

that he is in Jorabat. Thereafter, there is no trace of my son. After about six months 

one friend of my son noticed the vehicle in Karimganj and informed the police. The 

owner of the vehicle brought back the vehicle from Karimganj. I went to the police 
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station and noticed accused Jalaluddin. Police trace out the other accused. The other 

accused told that Jalaluddin stabbed my son nearby Borapani, Meghalaya”.  

It is not a fact that I did not conducted the investigation properly and it is 

not a fact that I recorded the statement of witnesses after giving them scope to 

frame a false case against the accused persons.”  

 

20.   PW11 the another IO of this case stated in his examination-in-chief as 

follows – 

  “On 01-05-2017 I was posted as SI of police at Tezpur PS. On that day, one 

Ainul Haque lodged FIR regarding missing of driver with vehicle. The OC, Tezpur PS 

registered the FIR and endorsed the same to me for investigation. Accordingly, I 

visited the place of occurrence and issued WT Message to all the police station of the 

State. I submitted prayer to the SP for call detail record(CDR) of the phone of the 

driver. I recorded the statement of witnesses namely Ainul Haque, Kartik Barman, 

Gulzar Hussain, Monir Ahmed, Jiaul Haque and Anima Rai.  The CDR of the phone of 

victim driver Santosh Rai @ Raju showed the details of calls up to Shillong Road and 

thereafter the same is found switch off. In the meantime, I retired from service and 

hence, handed over the case diary to the OC, Tezpur PS.” 

In his cross-examination PW11 stated as follows –  

“On 01-05-2017 at 11.00 AM, the investigation of the case endorsed to 

me by the OC. As stated by the complainant and witnesses, the place of occurrence 

is the residence of complainant and hence, I prepared the sketch map of the place of 

occurrence showing the resident of complainant. Ext.A is the sketch map. The 

informant told me that his driver brought the vehicle from his house. I have not 

shown the place from where the vehicle was taken on hire. The CDR of phone of 

victim is not in the case diary. I was informed verbally that the call to the phone of 

victim showed up to the Shillong Road. I have given a note in my case diary that as 

per CDR of victim, the same is up to Jorabat. I have not collected the call record. I 

recorded the statement of witnesses at Bhojkhowa and at Taxi Stand, Tezpur. I 

recorded statement of 7(seven) witnesses, out of whom one is recorded at Taxi 

Stand i.e. the Secretary of Taxi Stand namely Seikh Najrul. I recorded the statement 

of Seikh Najrul on 02-06-2017 at Taxi Stand. I retired from service on 31-03-2018. 

Till my retirement the case diary was under my charge. The investigation of the case 
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did not progress from June, 2017 till the date of my retirement.  

Witness Anima Rai did not state before me during investigation that “my 

husband made the last call at around 8.00 PM from Jurabat. In the early morning I 

rang my husband, but, the phone was found switch off. I made several attempt and 

also call the owner of the car. The owner of the car also finding the mobile of my 

husband in switch off mode, came to my residence to enquire whether my husband 

has returned. As we could not connect with my husband, we informed the police. 

After about one year, one driver of Tezpur could identify the car of my husband while 

going to Shilchar and informed the other driver of Taxi stand. Immediately the police 

was informed, the accused Jalaluddin was apprehended and the car was seized. 

After some days, police apprehended the accused Sakil from Bangalore. After arrest 

of both the accused, I went to police station to see them. The accused Sakil said to 

me that he has not committed the crime but, Jalaluddin has stabbed my husband 

from behind and threw the dead body from the mountain between Shillong and 

Borapani”, but, she stated before me that her husband left for Shillong and 

thereafter his phone found in switch off mode. 

The PW3 Kartik Barman did not state before me that “On 29-04-2017 my 

sister Anima Rai called me over phone and enquired about my location. I told her 

that I am in Shillong. She then told me that her husband Santosh Rai also went to 

Shillong, but, has not returned. Santosh Rai went to Shillong driving the car of Ainul 

Haque(informant). After returning from Shillong and also coming to know that 

Santosh has not returned with the car, I along with owner of the car namely Ainul 

Haque informed the police of Tezpur. After around one year one driver of Jonaki Taxi 

Stand, Tezpur while making a trip to Hailakandi noticed the car driven by Santosh 

Rai, he took a snap of the car and uploaded in Facebook. I immediately informed the 

matter to Tezpur PS. The police immediately seized the vehicle at Hailakandi and also 

apprehended the accused Jalaluddin who is present in the Court today. After about 

30/45 days I accompanied the police of Tezpur, accused Jalaluddin and Secretary of 

our village to a place named Ryndang located between Borapani and Shillong. 

Accused Jalaluddin informed that in that place he threw the dead body of Santosh 

Rai after killing him. At that time Magistrate of Shillong was also present. Jalaluddin 

informed that Santosh Rai was strangulated by a “surni”(piece of clothe).”  

The PW5 Seikh Nazrul did not state before me that “after one year of the 
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incident, one of my colleagues went to Badarpur taking an official transferred from 

Tezpur to Badarpur and noticed the vehicle of Santosh/Ainul. On my visit to Tezpur 

PS, I noticed Jalaluddin kept handcuffed, regarding identifying accused Jalaluddin 

inside the jail premise in presence of Magistrate thrice, that police officer Jitu Deka 

showed me a photograph and I identified the same to be the accomplice of 

Jalaluddin, that I after meeting Jalaluddin at police station talked with him why he 

killed Santosh. Then Jalaluddin replied that why I am asking him after everybody had 

completed the interrogation, that I identified Sakil in the police station and informed 

the police that he was the person who was with Jalaluddin when the vehicle of 

Santosh was hired, In my presence, Sakil asked me whether I noticed the black bag 

carried by Jalaluddin on that day. When I said that I noticed the bag, Sakil told that 

there was a dagger(Churi) inside the bag. Sakil told that when they crossed 

Borapani, Jalauddin with the dagger stabbed Santosh in the neck and pierced the 

dagger from one side to other side like doing “Halal”. Then, Jalaluddin pressed the 

head of Santosh near the hand brake of the vehicle. There was lot of bleeding inside 

the vehicle. Then, Jalaluddin asked him to clean the floor of the vehicle and also the 

knife. Then, he (Sakil) cleans the floor of the vehicle and knife with his shirt. 

Thereafter, they threw the dead body of Santosh down the mountain”. PW5 also did 

not state before me that accused hired the vehicle on 29-04-2017 but, he stated 

before me that two Hindi speaking boys hired the vehicle and if produced he can 

identify them.  

The information regarding the incident after one year of occurrence is 

not applicable in connection with my part of investigation, because prior to that I 

retired from service.  

It is not a fact that the PW5 did not state before me that he can identify 

the boys who hired the vehicle of victim, if produced before him. 

The PW6 Ainul Haque did not state before me that “This year in the 

month of May, one of my friend whose name is Raju called me over phone and 

informed that he saw my vehicle at Karimganj and asked me to give my whatApp 

number. Immediately I gave a number of my friends to which Raju send a 

photograph of my vehicle. I confirmed the photograph is of my vehicle and I 

immediately informed the Tezpur PS. The police of Tezpur informed the Badarpur PS 

and on the next day informed me that my vehicle has been located and seized by 
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Badarpur police. I with some of my friends and police of Tezpur went to Badarpur. 

Then, police of Badarpur handed over the vehicle. We with vehicle and Jalauddin 

came to Tezpur. Police found the vehicle in custody of Jalaluddin at Badarpur. On the 

next day, Nazrul of Taxi Stand identified the accused Jalaluddin who hired my vehicle 

on 29-04-2017. Nazrul also told that another person was with Jalaluddin. After about 

twenty days police informed me that associate of Jalaluddin was also apprehended. I 

went police station and noticed the another accused namely Sakil. Sakil spoke in 

Hindi and told me that he did not commit the offence, but, Jalaluddin has stabbed 

Santosh by a knife like committing “Halal”.  

The information regarding the incident after one year of occurrence is 

not applicable in connection with my part of investigation, because prior to that I 

retired from service.  

It is not a fact that I did not took proper steps in connection with the 

investigation of this case from 02-06-2017 to 31-03-2018 and thereby resulted in 

implication of innocent persons in the case.  

I am not aware whether informant Ainul Haque lodged another FIR after 

01-05-2017 in connection with the incident.”   

 

21.   PW12 stated in his examination-in-chief as follows –  

  “On 28-03-2018 I was posted at Tezpur PS. As per the direction of OC, of 

Tezpur PS and SP, Sonitpur, Tezpur I proceeded to Badarpur in connection with 

Tezpur PS Case No. 790/17. The IO of the case was otherwise busy in connection 

with another matter, I was asked to proceed to Badarpur. There was report from 

Badarpur PS that the vehicle involved in connection with the case and the accused 

has been found and kept confined in the Badarpur PS. The name of the accused is 

Md Jalaluddin.  

  Accordingly, I along with my staff proceed to Badarpur. The 

vehicle(swift Dzire) was kept in the premise of Badarpur PS. I seized the vehicle 

being Registration No. AS-07D/9009 with key along with the documents found from 

the accused Jalaluddin. The documents were R/C, Voters ID of Jalaluddin, one Inner 

Line permit, one Micromax mobile handset with SIM. After taking custody of 

accused, I brought him to Tezpur with the seized vehicle and documents. While 

leaving for Badarpur, one driver accompanied me for bringing the vehicle so 
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recovered. Ext.9 is the seizure list and Ext.9(1) is my signature. After arriving at 

Tezpur, I handed over the accused and the seized car and documents to the IO of 

the case. 

  M.Ext.3, 4 & 5 are the voter ID Card of Jalaluddin, Inner Line Permit in 

the name of Md Jalaluddin issued by DC, Itanagar and the Micromax mobile handset 

along with SIM respectively.”  

During cross-examination PW12 said as follows –  

“I proceed to Badarpur as per the direction of the SP, Sonitpur and the 

necessary entry is made in the case diary regarding the same. The entry in the case 

diary is made on 28-03-2018. There is no written command from the SP, Sonitpur, 

Tezpur. On 28-03-2018, at around 9.00 AM, I proceeded from Tezpur and on the next 

day morning, I reached Badarpur. Two APbn personnel, two UB constables and one 

home guard accompanied me to Badarpur. They have got separate Command. I do 

not know their names. The separate command for the staff is not available in the 

case diary. At around 7.00 AM on 29-03-2018, I entered Badarpur PS. I have not 

collected documents from Badarpur PS regarding the steps taken by the said Police 

station regarding the vehicle so recovered. The car was in the campus of Badarpur 

PS. I have not made entry in the case diary as to when and from which place the 

vehicle was recovered. I seized the vehicle from Badarpur PS. I questioned the OC of 

Badarpur PS regarding the place and manner of seizure of the vehicle, but, I have 

not recorded the statement of OC, Badarpur PS. The documents so seized by me 

were at Badarpur PS. I have not taken signatures in the seizure list of the staff who 

accompanied me. 

It is not a fact that the accused Jalaluddin is not connected with the 

vehicle and documents seized by me at Badarpur PS. It is not a fact that the seizure 

list so prepared by me is not prepared as per provisions under law.”  

 

22.   Now, it is to be seen whether the prosecution could prove the 

complicity on the part of the accused in connection with missing of both car and the 

driver and also recovery of the car? 

 The investigating agency has claimed to have come to a conclusion that both 

the accused murdered the driver of the car, disposed of the dead body and took 

away the vehicle. That the circumstances conclusively lead to the same conclusion.  
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23.  I would like to refer to the following judgment referred by the 

prosecution.   

In Rishipal vs state of Uttarakhand the Supreme Court of India 

(reported in (2013) 12 SCC 551 observed as follows; 

“ 15. …….Suffice it to say that the motive for the alleged murder is as week 

as it sounds illogical to us. It is fairly well settled that while motive does not have a 

major role to play in cases based on eye witness account of the incident, it assumes 

importance in cases that rest entirely on circumstantial evidence.” 

 

In Rishipal vs state of Uttarakhand the Supreme Court of India 

(reported in (2013) 12 SCC 551 observed as follows; 

“ 14. In the absence of corpus delicti what the court looks for is clinching 

evidence that proves that the victim has been done to death. If the prosecution is 

successful in providing cogent and satisfactory proof of the victim having met to 

homicidal death, absence of corpus delicti will not by itself be fatal to a charge of 

murder. Failure of the prosecution to assemble such evidence will, however, result in 

failure of the most essential requirement in a case at hand. There is no evidence 

either direct or circumstantial about Abdul Mabood having met a homicidal death. 

The charge of murder leveled against the appellant, therefore, rests on a rather 

tenous ground of the two having ben last seen together to which aspect we shall 

presently advert when we examine whether the two being last seen together is 

proved as a circumstance and can support a charge of murder. ” 

 

24.  The judgments so referred by the Ld. Defense counsel are also 

reflected hereunder;  

In the judgments reported in 2010(5) GLT 450 and 2012 (1) GLT 708 

the Hon‟ble High Court has dealt with extra judicial confession before police and 

recovery of dead body. 

 It is true that confession before police is no evidence. 

In Pancho vs. State of Haryana (reported in 2012 Crl.L.J 832 (SC) 

)the Hon‟ble Supreme Court has considered confession made after 5 months of 

incident of murder.  
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 Another observation of the Hon‟ble Supreme court is to be noted is that….   

“Court cannot start with confession of the co-accused. It must begin with other 

evidence adduce by the prosecution and after is has found its opinion with regard to 

the quality and effect of said evidence, then it is permissible to turn to confession.” 

In Harbeer Sing vs Sheeshpal and others ( reported in (2017) 4 SCC 

(Crl) 503 and (2016)16 SCC 418, the Hon‟ble Supreme Court of India observed 

that the guilt of the accused must be proved beyond all reasonable. Material 

omissions amounting to contradictions. Delay in recording statement of witnesses 

does not necessarily discredit their testimonies. The Court may rely on such 

testimonies if they are cogent and credible and delay is explained to the satisfaction 

of the court. However, delay in recording of statements of prosecution witness under 

161 Cr.P.C although such witness were or could be available for examination when 

investigating officer visits scene of occurrence or soon thereafter, might cast a doubt 

upon the prosecution case. Such delay needs to be properly explained.  

In Bachau and another vs State of U.P (reported in 2003 CRL.L.J 

2060) the Hon‟ble Allahabad High Court observed that when the accused is seen by 

witnesses during transit, evidence of such witness cannot be relied. 

 In Sukhbir Singh & anr vs State of Punjab (reported in 2011 CRl.L J 

2336) observed that identification of accused for the first time in Court after long 

interval would not be sufficient to record a conviction in absence of any other 

evidence. Similar view expressed by the Hon‟ble High Court in judgment reported in 

2011 Crl.L.J 817. (Gauhati High Court) (Deoraj Gowala abnd another vs State of 

Assam,).   

 In Tukaram  & ors vs State of Maharastra (reported in 2011 Crl. L.J 

2339) the Hon‟ble Supreme Court observed that it is well settled in law that the 

manner of commission of murder, as confessed by the accused in his statement 

under section 27 of the Evidence Act, cannot be taken into consideration. So much of 

information, which only facilitated the alleged discovery, is only relevant. 

  In Rantu Boro @ Rahul Boro and others vs state of Assam (reported 

in 2012 (3) GLT 304), the Hon‟ble Gauhati High held that if no independent 

witnesses to prove recovery of the stolen vehicle from the possession of the accused. 

Extra judicial confession made before the IO not legally admissible. Facts established 

by the prosecution not consistent with the hypothesis of the guilt of the accused. 
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Accused is entitled to benefit of doubt. 

 In 2005 (suppl) GLT 162 the hon‟ble High court observed that the 

witnesses remained mum for more than five months.  

 In the case reported in 2015 (1) GLT 160, the material witness turned 

hostile. In the judgment reported in (2017) 4 SCC (Cri,) 867 and (2017) 14 SCC 

359 the hon‟ble Supreme Court of India has dealt about circumstantial evidence, 

suspicion and last seen.  

 

25.  I deem it necessary to refer to the following reported judgments of 

the of the Hon‟ble Supreme Court of India and Hon‟ble High Court. 

In Arun Ch Nath vs State of Assam ( reported in 2006 (2) GLT 131) 

the hon’ble Gauhati High Court observed as follows; 

“(17) the law regarding circumstantial evidence is well settled when a case 

rests only upon the circumstantial evidence. Such evidence must satisfy the following 

test; 

(1) The circumstances from which an inference of guilt is sought to be 

drawn, must be cogently and firmly established. 

(2) Those circumstances should be a definite tendency unerringly pointing 

towards guilt of the accused. 

(3) The circumstance, taken cumulatively should form a chain so complete, 

that there is no escape from the conclusion that within human probability 

the crime was committed by the accused and none else. The 

circumstantial evidence, in order to sustain conviction, must be complete 

and incapable of explanation of any other hypothesis than that of the 

guilt of the accused. The circumstantial evidence should not only be 

consistent with the guilt of the accused but should be inconsistent with 

his innocence. ” 

In Prithpal Singh and others vs State of Punjab and another 

(reported in (2012) 1 SCC 10 ) the Hon‟ble Supreme Court of India observed as 

follows;  

“ 52. Therefore, in a murder case, it is not necessary that the dead body of 

victim should be found and identified i.e conviction for the offence of murder does 

not necessarily depend upon corpus delicti being found. The corpus delicti in a 
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murder case has two components- death as result, and criminal agency of another 

as the means. Where there is a direct proof of one, the other may be established by 

circumstantial evidence.” 

In Gautam Das and anr vs State of Tripura in connection with 

contradictions in the statements of witnesses (reported in 2011 (2) GLT 266) the 

Hon’ble High Court observed as follows;  

 “( 15 ) What follows from the above discussion is that the counsel for the 

prosecution or the defence, as the case may be, for the purpose of contradicting a 

witness with his previous statement, is required to bring that portion of the 

statement, which is sought to be contradicted, to the notice of the witness, inviting 

his response to such previous statement. If he admits his previous statement, no 

further proof is necessary, if he does not admit, the practice, generally followed, is to 

admit it subject to proof thereof by the Investigating Officer. If the Investigating 

Officer, relying on the case diary, asserts that the witness, in question, did make the 

statement (which is contradictory to the statement made in the Court on oath), the 

court shall, then, mark the same as an exhibit. Similarly, if an omission, on the part 

of a prosecution witness, is sought to be proved, then, the defence or the 

prosecution, as the case may be, may suggest to the concerned witness that he did 

not make, at the time of giving statement before the Investigating Officer, any such 

statement, which he has made in the Court. Such suggestion, if denied by the 

witness concerned, is to be proved by asking the Investigating Officer, during his 

examination, as a witness to the effect as to whether the witness concerned had 

made such a statement before him or not. If the Investigating Officer relying on the 

case diary, answers in the negative, then, the statement made by the witness, on 

oath, in the Court, can be treated as omission.” 

 

In Mani Kumar Thapa vs State of Sikkim ( reported in (2002) 7 SCC 

157 ) the Hon‟ble Supreme Court of India observed as follows;  

“6…………………….These 3 different versions which are self-contradictory 

further show that the appellant has not been consistent in his stand as to what 

happened on 12-2-1988. This court is the case of State of Maharastra  v. Suresh has 

held that a false answer offered by the accused when his attention was drawn to any 

inculpating circumstances would render such circumstance as capable of inculpating 
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him. The Court also held that in such a situation a false answer can also be counted 

as providing “a missing link” in completing the chain. If the said principle is law is to 

be accepted, the statement of the appellant made under Section 313 Cr.P.C being 

palpably false and there being cogent evidence adduced by the prosecution to show 

that the appellant had given two other versions as to the incident of 12-2-1988, we 

will have to proceed on the basis that the appellant has not explained the inculpating 

circumstance established by the prosecution against him which would form an 

additional link in the chain of circumstances..” 

 

In Birendra Das and another vs State of Assam (reported in 

(2013)12SCC 236) the Hon‟ble Supreme Court of India observed as follows; 

“ 19. Recently, in Goudappa v. State of Karnataka, the Court reiterated the 

principle stating that Section 34 of the Penal Code lays down a principle of joint 

liability in doing a criminal act and the essence of that liability is to be found in the 

existence of common intention, animating the accused leading to the doing of a 

criminal act in furtherance of such intention. It has been further stated therein that 

the principle inherent in section 34 of the Penal Code is only a rule of evidence, but 

does not create a substantive offence and, therefore, if the act is the result of a 

common intention would make him liable for the offence committed irrespective of 

the role which he had in its perpetration. Posing the question how to gather the 

common intention, the Court opined that the conduct of the accused soon before 

and after the occurrence, the determination and concern with which the crime was 

committed, the weapon carried by the accused and the nature of the injury caused 

by one or some of them are relevant. Emphasis has also been laid on the totality of 

the circumstances from which the common intention can be gathered,” 

 

In Nilkanth vs. State of Maharastra (reported in 2002 SCC Online 

Bom 939) the hon‟ble Supreme Court of India observed; 

 “16. Motive is not an integral part of the crime or an ingredient of it just like 

mens rea or actus reus. Even without any motive at all, crime could be committed. 

Absence of motive will not make an act which is otherwise an offence not offence. It 

is only an aid in the assessment or criminality. That is relevant in abundance mainly 

in cases depending upon circumstantial evidence. It is only ratiocinate aid in the 
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assessment of evidence to fix up criminality. If the evidence relied upon by the 

prosecution is cogent and clinching as to satisfy the judicial conscience of the court 

in fixing up criminality, even in the absence of any proof of motive itself, conviction 

could be had. ” 

26.  In the present case the following points are to be noted; 

i. The driver with the car No. AS-07D/ 9009 went missing from the way to    

Shillong from Tezpur on 29.04.2017. 

 ii. The FIR relating to the missing of the car and driver lodged on 1/5/2017. 

iii. The car found after one year at Badarpur, Dist- Karimganj and seized on 

29.03.2018 with documents (Exhibit- 9). 

 iv. The driver of the car was Santosh Rai and till date he is missing. 

 v. The dead body of the driver also not found till date. 

  

27.  The present case can be said to be completely based on circumstantial 

evidence and last seen together. 

 

28.  The learned Advocate for the accused amongst other argued that the 

person who allegedly inform the location of the car at Karimganj or Badarpur or 

Silchar is not examined by the prosecution and also none of the seizure witnesses of 

the car and documents examined by the prosecution. 

  It is to be noted that the person (PW12) who made the seizure list has 

deposed before the court. The PW12 has specifically mentioned that the accused 

Jalaluddin @ Jalal Uddin was found at Badarpur Police Station and from him the 

seizure was made. The person who noticed the car at Badarpur or Karimganj is not a 

material witness because the car has been found within the jurisdiction of Badarpur 

Police Station. The Ld. Advocate for the defence may argue that the car was not 

found from the possession of the accused Jalaluddin. The seizure list ( Exh. 9) 

contains the signature of police personal of Badarpur Police Station and local resident 

of Badarpur. One of the witnesses is a co-villager of the accused Jalal Uddin. The 

PW12 has no personal enmity with the accused Jalal Uddin to prepare a false seizure 

list. It is not mentioned by the defense that the persons who signed in the seizure 

list (Exh-9 ) are non-existent. The seizure list also includes personnel documents of 

the accused Jalaluddin. It is not that the police of Tezpur Police Station would 
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conspire with the police of Badarpur Police Station and some local residents of 

Badarpur and prepare a document showing seizure of documents of accused and 

include seizure of a car also.  

 

29.  In the present case the PW5 and the PW7 are the material witnesses. 

The PW5 and PW7 said that the accused Jalaluddin negotiated with the victim driver 

while taking the vehicle on heir. The PW5 has mentioned clearly what conversation 

took place between him and the accused Jalaluddin while Jalaluddin bargained for 

the fare of taxi. The PW7 has supported the PW5. The PW7 only said that he from a 

distance noticed the PW5 and the accused Jalaluddin talking. The PW5 had 

mentioned during investigation that if produced, he can identify the persons who 

hired the vehicle driven by Santosh Rai. The evidence of the PW5 could not be 

demolished by the defence during cross-examination. The manner in which the PW5 

deposed in the court during trial created confidence to the utmost. The PW5 has not 

tried to develop or embellish the facts. The PW5 has mentioned what took place in 

his presence, while the accused Jalaluddin negotiated with the driver of the vehicle. 

The PW5 has not identified the accused in the court for the first time. The PW5 said 

that prior to the identification process inside the jail, he saw the accused Jalaluddin 

in the police station. The IO also supported the same. The process of conducting the 

TIP thus remained only a formality. No material contradictions could be brought up 

by the defence in the evidences of the PW5 and PW7, as per the principles laid down 

under law. 

 

30.  In the present case the PW5 has admitted having seen the accused in 

the police station and then he identified the accused Jalaluddin in the TIP. It should 

be noted that the PW5 during investigation mentioned to the IO that if produced 

before him, he can identify the accused. The PW5 said that the accused Jalaluddin 

talked with the driver Santosh Rai before hiring the vehicle. The PW5 has not tried to 

improve the facts known to him. Though the identification part in the Test 

Identification Parade (TIP) by the PW5 cannot be relied upon, his evidence before 

the court cannot be discarded completely. The PW7 has supported the PW5, that all 

the talking done by the accused Jalaluddin while hiring the vehicle of Santosh Rai.  
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31.  Thus, it is proved beyond all reasonable doubt that both the accused 

hired the vehicle of Santosh Rai on 29.4.2017 evening to proceed from Tezpur 

towards Shillong. 

 

32.  After about one year the vehicle was recovered from the possession of 

the accused Jalal Uddin at Badarpur. The owner of the car has taken zimma of the 

car. The ownership of the car is not under dispute. 

 

33.  The argument of the defence that without recovery of the dead body, 

in the present case it cannot be concluded that the driver Santosh Rai has been 

murdered, hold no importance. 

Both the accused hired the vehicle number AS-07D/9009 on 29.04.2017. The 

same vehicle with documents recovered from the possession of one of them, namely 

Jalal Uddin. The driver Santosh Rai used to drive the vehicle of PW6. The vehicle of 

the PW6 recovered from the possession of the accused Jalal Uddin on 29.03.2018 at 

Badarpur. Accused Jalal Uddin led the police teams of Tezpur and Meghalaya to a 

place near Barapani/Shillong, in the State of Meghalaya. The PW10 said that the 

accused Jalal Uddin led them to the place to show where they threw the dead body 

of the driver after killing him. The process of leading to the place has been video 

graphed and displayed during the trial. The GD entry made with the Mawlai Police 

Station in connection with visiting of the Police of Tezpur Police Station to Meghalaya 

is exhibited by the prosecution as Exhibit- 7. No explanation came from the 

accused/defence as to how the vehicle landed in the possession of the accused Jalal 

uddin. The place to which the accused Jalal Uddin led as the place where dead body 

was thrown located between Tezpur and Badarpur. The accused led the police team 

after about one year of missing of the driver. The place where the dead body said to 

be thrown is a gorge. The PW10 said that they could not recover the dead body as it 

is a steep mountain and there is river about 2/3 hundred feet below. In such 

circumstances it cannot be held that there would be chances to recover the remains 

of the dead body.  

 

34.  Both the accused are identified by the PW5. The PW5 vividly 

remembers that both the accused hired the vehicle driven by Santosh Rai. The 
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accused Jalal Uddin said in his statement under section 313 of Cr.P.C that accused 

Sakil is his relative. During investigation the police seized an inner line permit issued 

by Deputy Commissioner, Itanagar in the name of the accused Jalal Uddin. The inner 

line permit was issued on 10.01.2017 and valid up to 10.01.2018 and address is C/O 

M/s Muskan Cloth Store, Itanagar. The accused Shakil Ahmed stated under section 

313 of Cr.P.C that his shop in Arunachal destroyed during eviction. Shakil has not 

mentioned that the accused Jalal Uddin is his relative. Thus, these suggest that both 

the accused happen to stay at Itanagar during the year 2017 or at some point of 

time. The PW2 has mentioned that after 8 to 10 days of joining at Bangalore as 

security guard, police apprehended Shakil. The evidence does not suggest that both 

the accused never return from Itanagar to Badarpur together or never stayed 

together or met at Itanagar.  

 

35.  Motive assumes importance in cases based on circumstantial evidence. 

The accused Jalal Uddin found with the car which went missing with the driver in the 

night of 29.04.2017. The documents of the car were also found with the accused. No 

attempt made by the accused to change the number or documents which suggest 

that the vehicle/car could be used without any difficulty. Thus, motive is to take 

away the car from the driver. 

 

36.  The prosecution could prove that the vehicle so driven by the driver 

Santosh Rai was hired by both the accused on 29.04.2017. And thereafter the driver 

never returned. The vehicle which was hired by the accused found in the possession 

of one of the accused after one year. The accused could not convince the court 

through the evidences that they never hired the vehicle on 29.04.2017. No 

explanation came from the defence that the driver of the car has disposed of the car 

in some other manner. Recovery of the car after one year from the passenger (read 

accused) of the car in a far off place and there being no information of the driver, will 

only suggest that the driver has been killed and his dead body has been disposed of 

to cause disappearance of evidence. The investigation officer (PW10) said that the 

accused during investigation confessed that they killed the driver of the car. The 

version of the IO regarding confession cannot be doubted. Thus, the guilt of the 

accused has been firmly established. All the circumstances definitely point towards 
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the accused. The evidence on record proves that it is the accused who eliminated the 

victim driver. The evidences on record does not suggest innocence of the accused. 

 

37.  Apart from the above, certain factors are to be noted. The accused 

Jalal Uddin was apprehended first by the investigating officer. On the basis of the 

information of Jalal Uddin the other accused namely Shakil Ahmed was apprehended 

at Bangalore. Both the accused have not been able to explain that they never came 

to Tezpur on 29.04.2017 and hired a vehicle, which also form an additional link in the 

chain of circumstances.  

 

38.  In connection with the argument of the defence side it can be said 

that the case is not about identification of the accused persons for the first time in 

the court. The PW5 and PW7 noticed the accused while talking with the victim. The 

PW5 even talked with the accused Jalaluddin.  

In Rantu Boro @ Rahul Boro and others vs state of Assam (reported 

in 2012 (3) GLT 304), the Hon‟ble Gauhati High held that if no independent 

witnesses to prove recovery of the stolen vehicle from the possession of the accused. 

Extra judicial confession made before the IO not legally admissible. Facts established 

by the prosecution not consistent with the hypothesis of the guilt of the accused. 

Accused is entitled to benefit of doubt.  

 It should be noted that in the said judgment the Hon‟ble High Court observed 

as follows; “ 35. However in the present case, the accused appellant were never 

seen by any person, whosoever, together with the deceased. The owner of the 

vehicle state in his evidence that he had receive a call from the deceased regarding 

taking away of the vehicle by some person. ….” 

 This present case is not solely about last seen theory. The case is based on 

circumstantial evidence also.  

The facts of the case reported in 2013 (1) GLT 134 and 2018 Crl.L.J 4507, are 

not applicable to the present case.  

 

39.  The victim driver after negotiating the fare agreed to take the accused 

to the destination. Thus, it cannot be said that the accused kidnapped the driver.  
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40.  The vehicle of the PW6 taken away by the accused without the 

consent. The accused have also committed the offence of theft.   

 

41.   In view of the above discussions and reasons, it is held that the 

prosecution has proved beyond all reasonable doubts that accused Md Jalal Uddin 

and Md Shakil Ahmed had committed the murder of Santosh Rai and thereafter 

caused disappearance of the dead body and also stolen the vehicle in furtherance of 

common intention. Both the accused are convicted under section 302/201/379/34 of 

Indian Penal Code. 

 However both accused are acquitted from the charge under section 365 of 

IPC. 

42.  The accused cannot be considered under section 360 of Cr.P.C or 

Probation of Offenders Act. 

 

43.  Heard the accused on the point of Sentence under the provision of 

Section 235(2) of CrPC. They submit that they are innocent. 

 

44.  Both the accused sentenced to undergo rigorous imprisonment for 

life and also sentenced to pay a fine of Rs.10,000/- (rupees ten thousand) each 

for the offence under Section 302/34 of IPC. In default of payment of fine, each 

accused shall undergo further rigorous imprisonment for a period of 6 (six) 

months.  

   Both accused are sentenced to undergo rigorous imprisonment for 

a period of 7(seven) years and also sentenced to pay a fine of Rs.5,000/- (rupees 

five thousand) each for the offence under Section 201/34 of IPC. In default of 

payment of fine, each accused shall undergo further rigorous imprisonment for a 

period of 2 (two) months.   

   Both accused are further sentenced to undergo rigorous 

imprisonment for a period of 3(three) years for the offence under Section 379/34 

of IPC.  

 

45.   All the sentences will run concurrently. The period of detention 

already undergone by the accused be set off from the period of imprisonment. 
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46.   The seized vehicle and its document be returned to its owner 

without any condition. The seized mobile phones and other documents be 

returned to its owner without any condition. 

 

47.  It is seen that no recommendation is made in the record for giving 

compensation to the next kin of the victim. Hence, it is hereby recommended to give 

appropriate compensation to the wife / next kin of the victim by the District Legal 

Service Authority, Sonitpur, Tezpur. 

 

48.   Free copy of judgment be furnished to the convict. 

 

49.  Copies of judgment be furnished to the Learned District Magistrate, 

Sonitpur, Tezpur as per provision of Section 365 of Cr.P.C and to the Learned 

Secretary, District Legal Service Authority, Sonitpur, Tezpur. 

 

   Given under my Hand and Seal of this Court on this the 30th  day of 

December, 2019.  

  

                                                                                   (R Baruah) 

                                        Addl. Sessions  Judge (FTC),

                            Sonitpur,Tezpur. 

Dictated and corrected by me. 

 

  

         (R Baruah) 

Addl. Sessions  Judge (FTC), 

       Sonitpur, Tezpur                                      

 

 

Dictation taken and transcribed by me: 

 

Smt. Pori Das, Steno. 
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A N N E X U R E 

 

Witnesses examined by the prosecution: 

 

1.PW1 – Sri Rajendra Rai, 

2.PW2 – Sri Rupam Ahmed, 

3.PW3 – Sri Kartik Barman, 

4.PW4 – Smti Anima Rai, 

5.PW5 – Seikh Nazrul,  

6.PW6 – Md Abdul Mazibur, 

7.PW7 – Md Jiaul Haque, 

8.PW8 – Smti Niroda Rai, 

9.PW9 – Sri Ajit Soren, 

10. PW10 – Sri Jitu Moni Deka, IO , 

11.PW11 – Md Abdul Momin &, 

12. PW12 – Sri Ramen Borah. 

 

Witnesses examined by the Defence: 

1. Nil 

 

Documents exhibited by the prosecution: 

 

1. Ext. 1 : The paper prepared at Maulai Police Station, 

2. Ext. 2 : Seizure list of mobile phone, 

3. Ext. 3 : FIR, 

4. Ext. 4 : The extract copy of Tezpur PS GD Entry No 1140 dated 28-03-2018, 

5. Ext. 5 : The prayer for TIP dated 04-04-2018, 

6. Ext. 6 : Sketch map, 

7. Ext. 7 : Ext.7 is the extract copy of Mawlai PS GD Entry No.14 and 21 dated 

11-04-2018, 

8. Ext. 8 : Charge sheet, 
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9. Ext. 9 : Seizure list of vehicle along with documents. 

10. M.Ext.1 : seized Mobile Phone of accused Sakil Ahmed‟ 

11. M.Ext.2 : compact disc &  

12. M.Ext.3,4 & 5 : Documents of accused Jalaluddin. 

 

 

                                                                                 (R Baruah) 

                                     Addl. Sessions  Judge (FTC),

                          Sonitpur,Tezpur. 

  


