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IN THE COURT OF THE MEMBER, MOTOR ACCIDENT 
CLAIMS TRIBUNAL 

SONITPUR AT TEZPUR 
 
 

Present : Sri R. Goswami, 
   Member, 
   Motor Accident Claims Tribunal, 
   Sonitpur, Tezpur 
 

MAC CASE NO. 43 of  2019(D) 
 

      1. Mr. Dipen Gogoi    

 Son of Late Umaram Gogoi 

       2 Dipa Gogoi 

          W/O Sri Dipen Gogoi both permanent resident of  

          R/O Vill.Jurhutya, 

          PS.Dhalpur, 

          Dist: Lakhimpur  

          Presently residing at  

          Village Pitakhowa, 

          PS:TEZPUR 

          Dist: Sonitpur 

          Assam....................claimants. 

 

-Versus- 

      1. Lohit Chandra Deka 

           S/O Late Kalamoni Deka 

           R/O village: Niz Borsola, 

           Dist Sonitpur 

  Owner of the two wheeler No. AS-12 J/0995         

 (Motorcycle) 

       2. Pranab Raj Bangshi 

          S/O Ginaram RajBangshi 

          Vill: Gerluachuk, 

          PS: Jamuguri, 

          Dist: Sonitpur 

   Driver of the two wheeler No. AS-12 J/0995

 (Motorcycle)     
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      3. New India Assurance Company Ltd. 

 Tezpur Branch, 

 (Insurer of the vehicle No. AS-12 J/0995 (Motorcycle) 

                 .......... opposite parties. 

 

  

ADVOCATES APPEARED 

 

For the claimants                           :- Lina Devi, 
Advocate.   
For OP-3, New India Assurance CO Ltd-  :- Pramod   
       Chandra Sharma 
Date of Argument                           :- 12-04-2021. 
Date of Judgment                           :- 30-04-2021 
 

 
J U D G M E N T 

 
 

This is an application u/s- 166 of M.V. Act, 

1988 filed by Mr. Dipen Gogoi and Dipa Gogoi, 

hereinafter shall be referred to as claimants praying 

for grant of compensation on account of death of 

their minor son Tulyajit Gogoi, in a road traffic 

accident. 

1. The case in brief is that on 29-12-2015 at about 3-30 

pm, eight year old son of the claimants Tulyajit 

Gogoi, accompanying his mother was on his way 

to Kakila, Gohpur to the house of a relative. 

Having arrived near Natya Mandir, Kakila, a two 

wheeler bearing registration no.AS-12-J-0995, in 

rash and negligent manner it was being driven by 

its rider had hit Tulyajit Gogoi from behind. On 

being hit by the two wheeler Tulyajit fell down on 

the road. Tulyajit Gogoi had been shifted to 
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Gahpur Civil Hospital where Tulyajit breathed his 

last few hours thereafter. Deceased Tulyajit had 

been a good student with a brilliant career ahead 

had he been alive. His untimely death has left his 

parents miserable that they will no more have 

access to his company anymore. Claimants hence 

claim Rs.10,00,000/- in compensation. 

2. Following the RTA, the case was investigated in to on 

the basis of Gahpur GDE No. 679 dated. 29-12-2015 as per 

ext-1, AIR in form-54.  

3. O.P. No. 1, Lohit Chandra Deka, the owner of the 

offending two wheeler bearing registration no.AS-12-J-

0995 died and the case proceeded ex-parte against OP-2, 

Pranab Rajbangshi the driver of the offending two wheeler.   

4. O.P. No.3 New India Assurance Co. Ltd, the insurer 

of the offending two wheeler bearing registration no.AS-

12-J-0995 in its written statement contended about the 

claim being bad for noncompliance of section 134 (c) of 

M.V. Act, 1988 as the information with regard to the RTA, 

injured person and particulars of the insurance cover had 

not been communicated to the answering OP. The 

answering OP further claims that Gahpur Police Station 

failed to forward the relevant documents with regard to the 

RTA within 30 days and as such there is violation of the 

mandatory provision u/s 158(6) of the Act. Thus according 

to the answering OP its liability to indemnify the insured 

with regard to satisfying the award money allowed by the 

tribunal is subject to fulfilling conditions of the policy cover.  
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5. On the pleadings aforesaid, following issues were 

framed- 

1. Whether Tulyajit Gogoi, the minor son of the 

claimants died in a RTA that had taken place on 

29-12-2015 at about 3-30 P.M. due to rash and 

negligent manner the offending two wheeler 

bearing registration no.AS-12-J-0995 was being 

ridden?  

2. Whether the claimants are entitled to get any 

compensation, as prayed for, and if so, from 

whom and to what extent? 

6.           I have heard argument advanced by the Learned 

Counsel of both sides. I have also perused the documents 

available in the record.  

Issue No. 1 

7. CW-1 Dipen Gogoi, the father of the deceased minor 

Tulyajit Gogoi stated in his deposition that on 29/12/2015 

his son Tulyajit Gogoi had accompanied his mother to the 

house of one of the relatives on foot. On their way near 

Natya Mandir at Kakila, Gahpur, a two wheeler bearing 

registration No.AS-12-J-0995 had hit CW-1’S son, from 

behind his back. CW-1 further claimed his son, Tulyajit 

Gogoi having succumbed to his injuries few hours later at 

Gahpur Civil hospital.  

8. The CW-1 exhibited following documents in course of 

his evidence; ext. 1 AIR in Form 54, ext. 2 post mortem 
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report of the deceased. CW-1 produced following 

documents for the court’s notice; annexure 1 is the 

photocopy of the R/C of the offending vehicle, annexure 2 

is the photocopy of the insurance certificate, annexure-3 is 

the photocopy of the driving license of the driver of the 

offending vehicle. 

09. In his cross-examination CW-1 admitted to having 

heard about the accident from his wife. CW- denied that 

his son had not died in the alleged RTA on 29/12/2015 as 

no case has been registered against the rider of the 

offending two wheeler by the police.  

10.        CW-2 Dipa Gogoi, the mother of the deceased 

Tulyajit Gogoi deposed that on 29/12/2015 her minor son 

Tulyajit Gogoi had accompanied her to the house of one of 

the relatives at Kakila. On their way near Natya Mandir at 

Kakila, Gahpur, a two wheeler bearing registration No.AS-

12-J-0995, due to rash and negligent manner it was being 

driven, had hit CW-1’S son, Tulyajit Gogoi from behind his 

back. Tulyajit Gogoi succumbed to his injuries few hours 

later at Gahpur Civil hospital. According to CW-2 her son 

was a brilliant student in his school and had he been alive 

he had bright prospect ahead of him of doing well in life. 

CW-2 claims Rs.10,00,000/- in compensation. 

11.   In her cross examination CW-2 attributed the cause 

of the RTA in which her minor son had died to the rash and 

negligence of the rider of the two wheeler bearing 

registration No.AS-12-J-0995. CW-2 claimed her deceased 
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son being a student of class -1 on the day of the alleged 

occurrence. CW-1 denied the suggestion that they were 

walking on the wrong side of the road at the time of the 

alleged RTA. CW-2 denied the suggestion that due to her 

failure to exhibit relevant documents in the case she is not 

entitled to receive any compensation.  

12. Ext. 1, the accident information report, exhibited by 

CW-1 reveals that a RTA had taken place on 29/12/2015 at 

3-30 PM at Gahpur resulting in the death of the minor son 

of claimants, Tulyajit Gogoi. A two wheeler bearing 

registration No AS-12-J-0995 was involved in the said RTA. 

Said two wheeler had been insured with New India 

assurance Co. Ltd with a insurance cover that had been in 

force on 29-12-2015, the day of the alleged occurrence. 

Written statement by the insurer OP No-2 do not suggest 

violation of specific policy condition by the insured neither 

any evidence is adduced to that effect.   

13. Now coming to the standard of proof in a case with 

regard to negligence, that is summery in nature and the 

basic objective being payment of compensation on account 

of death of third person in a RTA, I am being guided by the 

judgment reported in  Kaushnumma Begum and others v/s 

New India Assurance Company Limited, 2001 ACJ 421 SC, 

it was held that  the issue of wrongful act or omission on 

the part of driver of the motor vehicle involved in the 

accident has been left to a secondary importance and mere 

use or involvement of motor vehicle in causing bodily 

injuries or death to a human being or damage to property 
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would made the petition maintainable under section 

166 and 140of the Act. It is also settled law that the term 

rashness and negligence has to be construed lightly while 

making a decision on a petition for claim for the same as 

compared to the word rashness and negligence as finds 

mention in the Indian Penal Code. This is because the 

chapter in the Motor Vehicle Act dealing with compensation 

is a benevolent legislation and not a penal one.  

15.     In   Bimla   Devi   and   ors.   Vs.   Himachal   Road   

Transport Corporation and Ors (2009) 13 SC 530, Supreme 

Court held that  

" In a situation of this nature, the Tribunal has rightly 

taken a holistic view of the matter. It was necessary to be 

borne in mind that strict proof of an accident caused by a 

particular bus in a particular manner may not be possible 

to be done by the claimants. The claimants were merely   

to   establish   their   case   on   the touchstone   of   

preponderance   of   probability. The   standard   of   proof   

beyond   reasonable doubt could not have been applied." 

16.        CW-2 Dipa Gogoi, the mother of the deceased 

Tulyajit Gogoi, a student of class I on the day of the 

alleged occurrence had seen the offending two wheeler 

trailing them and then suddenly hitting Tulyajit from 

behind his back throwing him to the ground. According to 

CW-2 Half an hour later Tulyajit succumbed to his injuries 

at the Gahpur Civil Hospital. Since CW-1 had withstood the 

cross examination by the adversary, her evidence on the 

touchstone of preponderance of probability can be relied 

https://indiankanoon.org/doc/136948773/
https://indiankanoon.org/doc/136948773/
https://indiankanoon.org/doc/136948773/
https://indiankanoon.org/doc/32775809/
https://indiankanoon.org/doc/1569253/
https://indiankanoon.org/doc/785258/
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upon to attribute the cause of the RTA on 29/12/2015, in 

which minor child of the CW-2 had died, to rash and 

negligent manner of the rider of the offending motorcycle. 

Ext-1 AIR in for 54  supports the death of the minor son of 

the claimants having resulted from injuries sustained in the 

alleged RTA  involving the two wheeler bearing registration 

No AS-12-J-0995. Ext-2, the PM report suggest the death 

of Tulyajit Gogoi due to head injuries in a RTA on 29-12-

2015.    

17. Thus in the premise claimants appear to have 

established that their minor son Tulyajit Gogoi had died of 

injuries sustained in the RTA  that had been caused due to 

negligence of two wheeler bearing registration No AS-12-J-

0995.     

Issue No. 2 

 

19.      In calculating loss of dependency in case of death 

of a minor aged 8 years I am being guided by following 

legal propositions of our Apex court.  

             

 20. In the case of R.K. Malik and Ors. Vs. Kiran Pal the 

apex court held thus-  

           ”13 the real problem that arises in the case of 

death of children is that they are not earning at the time of 

accident. In most of the cases they were still studying and 

not working. However, under no stretch of imagination can 

it be said that the parents, who are the appellants herein, 

have not suffered any pecuniary loss of dependency by its 
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very nature is awarded for prospective or future loss. In 

this context, Lord Atkinson aptly observed in staff Vale 

Railway Co. v. Jenkins 7 as follows: 

 “11…… in case of the death of an infant, there may 

have been no actual pecuniary benefit derived by its 

parents during the child’s lifetime. But this will not 

necessarily bar the parents’ claim and prospective loss will 

found a valid claim provided that the parents established 

that they had a reasonable expectation of pecuniary 

benefit if the child had lived”. 

               Then how does one calculate pecuniary 

compensation for loss of future earnings and loss of 

dependency of the parents, grandparents, etc. in the case 

of non-working student? 

 14. Under the second Schedule of the Act in case of 

a non-earning person, his income is notionally estimated as 

Rs. 15,000/- per annum. The second Schedule is applicable 

to claim petition filed under Section 163-A of the act. The 

second Schedule provides for the multiple to be applied in 

case where the age of the victim was less than 15 years 

and between 15 years but not exceeding 20 years. Even 

when compensation is payable under section 166 read with 

section 168 of the act, deviation from the structured 

formula as provided in the second scheduled is not 

ordinarily permissible, except in exceptional case.” 

21. In the case of Manju Devi and Ors. Musafir Paswan 

and Ors. IV (2005) ACC 15, the Apex Court awarded 

compensation of Rs. 2, 25,000/- on death of a boy aged 13 

years in an accident. While doing so the Apex Court applied 
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multiplier of 15 and since the deceased was a non earning 

person, it was held that Rs. 15,000/- must be taken as his 

notional income as mentioned in the Second Schedule of 

the Act.  

22. In Shyam Narayan Vs Kitty tours IV 2005 ACC 1 

compensation of Rs.2,25,000/- was awarded using the 

structured formula provided in the second schedule on 

death of a minor aged 5 years and in addition Rs.50,000/- 

was awarded on loss of company of the child.  

         In Lata Wadhwa Vs State of Bihar, the Apex court, 

having deviated from its earlier decision in Sarla Verma 

case made proposition  for payment of compensation on 

the head on “future prospect” even in case of children and 

women who are not earning members. The constitution 

bench judgment in National Insurance Company Ltd Vs 

Pranay Sethi (2017) 16 SCC contemplated payment of 

compensation on the head “future prospect” on notional 

income also.  

                 Apex court in RK Malik Vs Kiran Paul (2009) 14 

SCC1 with regard to payment of compensation under non-

pecuniary damages on the death of a minor aged 10 years. 

Following is the relevant portion  

        “32.A forceful submission has been made by the 

learned counsel appearing for the appellant claimants that 

both the tribunal as well as the High court failed to 

consider claims of the appellants with regard to the future 

prospects of the children. It has been submitted that the 

evidence with regard to the same had been ignored by the 

courts below.  
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         33. On perusal of the evidence on record we find 

merit in such submission that the courts below have 

overlooked that aspect of the matter while granting 

compensation. It is well settled legal principle that in 

addition to awarding compensation for pecuniary losses, 

compensation also must also be granted with regard to the 

future prospects of the children. It is incumbent upon the 

courts to consider the said aspect while awarding 

compensation….” 

       The constitution bench judgment in National 

Insurance Co.Ltd V Pranay Sethi, (2017) 16 SCC680 dealt 

with various heads under which compensation is to be 

awarded in a death case. One of these heads is loss of 

consortium that encompasses “spousal”, “parental” and 

filial consortiums. In 21.3 of the judgment it was held thus” 

Filial consortium is the right of the parents to 

compensation in case of a accidental death of a child. An 

accident leading to the death of a child causes great shock 

and agony to the parents and family of the deceased. The 

greatest agony for a parent is to lose their child during 

their lifetime. Children are valued for their love, affection, 

companion ship and their role in the family unit……” in 

para22…….. it was held thus “Modern jurisdictions world 

over have recognised that the value of child’s consortium 

far exceeds the economic value of the compensation 

awarded in the case of the death of a child……”   
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23.    Coming to the present case it is evident that the 

deceased, Tulyajit Gogoi minor son of the claimants on the 

day of the alleged occurrence was 8 years old as per the 

evidence of CW-1 and CW-2 both parents of the deceased. 

The age in the PM report, ext-2 also conform to the age 

mentioned by cw-1 and cw-2 and as such admissible.  

Thus resorting to the structured formula in schedule II of 

the Act, holding the notional income at 15,000/- and 

multiplier of 15 as applicable for victims under the age of 

15 a sum of Rs. 2, 25,000/- allowed on pecuniary damage.              

             Thus a sum of Rs.75,000/-on the head of “future 

prospect” and  Rs.40,000/- on the head of filial consortium, 

is also allowed in addition to Rs.2,25,000/- as non-

pecuniary damage. Thus claimants are allowed a total of 

Rs.3,40,000/- in award in compensation.  

24. Hence, issue No. 2 is decided accordingly.   

  

O R D E R 
 
In the result, the claim petition is allowed, awarding 

Rs. 3,40,000/- in compensation. The O.P. No. 3 i.e. New 

India Assurance Co. Ltd. is directed to make payment with 

interest thereon @ 6 % per annum from the date of filing 

of the case i.e. on 31-08-2019 till full and final realization 

within a period of 30(thirty) days from the date of receipt 

of order through NEFT in to the Savings Bank Account in 

the name of the claimants. Claimant is directed to furnish 

their Bank details of any Nationalized Bank to this Tribunal. 

On receipt of the same, office of Motor Accident Claims 
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Tribunal, Tezpur will do the needful in sending the required 

documents to the Insurance Company for payment of 

compensation to the claimant. 

Given under my hand and seal on this 30th day of 

April, 2021. 

 

       

          (R. Goswami) 
     Member,                              Member, 

Motor Accident Claims Tribunal,  Motor Accident Claims Tribunal, 
          Sonitpur, Tezpur.                 Sonitpur, Tezpur. 
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A N N E X U R E 

 
1.Witness of the Claimant: 
 

(i) Dipen Gogoi. 
(ii) Dipa Gogoi 

2. Witness of the Defence: 
 
      None. 
 
3.Claimant’s Exhibits: 
 

Ext. 1 Form 54 ( accident information report). 

Ext. 2 P.M. report.  

4.Exhibits of the defence  
 
            None. 
 
 
              (R. Goswami.) 
            Member 
          MACT, Sonitpur, Tezpur 
 
 

 

 

 


