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MR Case No-128/2017 

        IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS 

                   Tezpur, Sonitpur 

PRESENT:  Ms. Sparsita Garg, M.A, LL.M, AJS 

Judicial Magistrate First Class, 

Tezpur, Sonitpur 

M.R. Case No. 128 of 2017 

             (U/s 125 Cr. PC) 

                       Musstt Habija Khatoon 

                         W/o: Md Gula Nabi Azad 
                         Resident of: No 2 Safai Chariali, P.S: Dhekiajuli,                                                              
                          Dist: Sonitpur, Assam................1st Party/ Petitioner. 
 

                       ...….......Versus............... 

                       Md Gula Nabi Azad 
 

                     Resident of: No 2 Chafai Chariali, P.S: Dhekiajuli, Dist:                     
    Sonitpur, Assam.................2nd Party/ Opposite Party. 

 
 

Ex- Parte evidence recorded on: 02.02.2018 

Ex- Parte arguments heard on: 03.03.2018 

Ex- Parte final order passed on: 27.03.2018 

Judgment delivered on: 27.03.2018  

Advocate for the Petitioner/ First party: Md Nizamuddin, Ms Asma Begum. 

Advocate for the Opposite Party/Second party: None appeared and case proceeded ex-parte. 
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     EX- PARTE FINAL ORDER 

 

1. This instant case has been filed by the first party/petitioner against the second 

party/opposite party claiming maintenance for herself amounting to Rs 5000/-(Rupees 

Five Thousand Only) per month u/s 125 Cr PC. 

 

 

2. The case of the first party/petitioner in brief is that she was married to the second 

party for almost four years and four months ago as per Islamic Rites and Laws. The 

first party/ petitioner after marriage went to the house of the second party /opposite 

party and both started living together as husband and wife. They live peacefully for 

almost three months after their marriage but gradually the second party/ opposite 

party started abusing the first party/ petitioner on some petty issues by using obscene 

filthy languages and words. Apart from that opposite party/ second party assaulted the 

first party/petitioner both physically and mentally. It is stated that the opposite party 

told the petitioner that the articles which were gifted to her at the time of marriage 

were not sufficient and if he would have married another girl he would have got much 

more articles. Further the petitioner/first party has also stated that since she had a dark 

skin tone the opposite party/second party told that he disliked her. It is also stated by 

the petitioner/ first party that the opposite party/second party demanded her to bring 

Rs 50,000/-(Rupees Fifty Thousand Only) from her parental home after three months 

of their marriage. The opposite party/second party also assaulted the petitioner/first 

party physically and forcefully sent her to her parental home but thinking about their 

conjugal life the family members of the first party/ petitioner handed sometimes Rs 

2000/-(Rupees Two Thousand Only) and sometimes Rs 1000/-(Rupees One Thousand 

Only) to the petitioner. After receiving the money the opposite party/second party used 

to stay calm for a few days but again after few days he used to demand money to the 

petitioner/first party by torturing her physically and mentally. The opposite 

party/second party also threatened to give talaq (divorce) to the petitioner/first party 

and also brought false allegations against her. Owing to the tortures that were meted 

to the petitioner/first party she lodged a case against the opposite party/second party 

but the parties arrived at an amicable settlement and agreed to restitute their conjugal 

life and live together as husband and wife. However again after a few days the 

opposite party/second party started to torture the petitioner/first party mentally and 

physically in demand of money. The petitioner/first party informed her parents as well 

as the villagers who tried their best to settle the matter between the parties but no 

fruitful result could be achieved in this regard. Almost prior to one year three months 

the opposite party/second party drove the petitioner/first from her matrimonial home 

and since then she is residing with her parents at her parental home. Further the 

opposite party/second party has also threatened to kill the petitioner/first party if she 

lodges an ejahar against him. The petitioner/first party filed a case against the opposite 

party/second party bearing CR. Case No 229/16 which is under investigation. It is 
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stated that the second party/ opposite party is an able bodied person who earns Rs 

25,000/- (Rupees Twenty Five Thousand Only) per month as he is a mason. Apart from 

that the opposite party earns Rs 5000/- (Rupees Five Thousand Only) from his 

agricultural land. On the other hand the petitioner/first party has no source of income 

and her father somehow maintaining her as he is a poor man. Notice issued to the 

opposite party/second party returned after proper service. However the opposite 

party/second party avoided appearing before the court and hence, the case proceed 

ex-parte against him. 

 

 

3. During the trial the first party/ petitioner examined two (2) witnesses in support of 

her claim. 

 

 

POINTS FOR DETERMINATION: 

 

Point No 1: Whether the second party/opposite party has neglected or refused to 

maintain his wife? 

Point No  2: Whether the second party/ opposite party has sufficient means to 

maintain his wife? 

Point No 3: Whether the first party/ petitioner is unable to maintain herself? 

Point No 4: Whether the first party/ petitioner is entitled to the relief(s) as prayed for 

in this case? 

 

DISCUSSIONS, DECISIONS AND REASONS THEREOF: 

4. The learned counsel for the first party/ petitioner submitted that the petitioner is 

legally entitled to the relief(s) as prayed for under section 125 Cr.P.C. P.W-1 Habija 

Khatoon (first party/petitioner) in her deposition reiterated the facts contained in her 

petition under 125 Cr.P.C. However owing to the ex- parte proceedings against the 

second party, the evidence adduced on behalf of the petitioner/ first party remained 

unrebutted and unchallenged. I have considered the evidence adduced on behalf of the 

petitioner/ first party as well as submission made by the Learned Counsel for the 

petitioner/first party. It transpires from deposition of P.W-1 and P.W-2 the first party 

was driven out by the second party from his house after inflicting mental and physical 

tortures on her on various occasions. P.W-1 stated in her deposition that she was force 

to bring Rs 50,000/- (Rupees Fifty Thousand Only) from her parental home but not 

being able to fulfill his demand she somehow managed to give Rs 2000/- (Rupees Two 

Thousand Only) to the opposite party but the second party not being satisfied started 
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to demand more and more from the petitioner/first party with every passing day. The 

petitioner has also deposed that the opposite party threatened to give her talaq if she 

failed to fulfill his demands. The same facts were also deposed by P.W-2 Tasin Ali who 

happens to be the brother of the petitioner. The root cause of all these issues stands 

clear that the opposite party demanded dowry from the first party. P.W-2 Tasin Ali has 

supported the testimony of P.W-1 and there is nothing to disbelieve the same. 

 

 

5. The second party is a mason by profession and it is claimed that his monthly income 

is Rs 25,000/- (Rupees Twenty Five Thousand Only). Further it is also claimed that he 

earns Rs 5000/- (Rupees Five Thousand Only) from landed assets. As such it appears 

that the second party has sufficient means to provide her yet he neglected and refused 

to provide the same to his legally wedded wife. It is the solemn duty of an able bodied 

man to provide the basic necessities of life to his dependence more so to his wife. It is 

apparent that the first party/ petitioner has no any source of income and was totally 

dependent on her father (who now expired) and her brother for her living. Her brother 

named Tasin Ali is somehow maintaining the petitioner with the minimum necessities. 

 

 

6. In view of the above point no. 1, 2 and 3 are determined in affirmative. The 

aforesaid piece of oral evidence of the petitioner/ first party remain unchallenged since 

the second party did not appear before the court and filed written statement countering 

the allegations nor cross examined the petitioner and her witnesses. Situated so, it 

becomes an admitted fact that the second party/opposite party refused or neglected to 

provide any maintenance to the first party/petitioner being the husband of the 1st party 

he is morally and legally bound to maintain her. 

 

 

7. As such, I find reasonable ground to state that in affirmation of Point No. (4), the 

first party is certainly entitled to get maintenance allowance from the opposite party/ 

second party. Though there is no cogent evidence on record as to the actual amount of 

income of the second party. But as he is the husband of the first party and an able 

bodied and mentally fit person, he is under legal obligations to maintain her. 

 

 

8. As regard to how much monthly allowance is to be received by first party from the 

second party, it is to be kept in mind that quantum of maintenance depends on earning 

of the person who is ordered to pay maintenance and the requirement of the person to 

whom maintenance ordered to be paid. Here, first party has not brought any 

documentary evidence to prove the monthly income of the second party. 

 

 

9. Hence, considering all aspects like status, social background, cost of living and 

capability of second party/opposite party, I am of the opinion that a person who works 
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as a mason and who earns atleast minimum amount of money from his landed assets 

times at present can comfortably afford Rs.2000/- (Rupees Two Thousand Only) as 

monthly maintenance allowance towards the first party/petitioner. 

 

 

10. Let a copy of this order be furnished to the first party/petitioner free of cost. 

 

 

11. Accordingly, this case is disposed of ex-parte on the aforesaid terms. 

 

 

12. The final order is pronounced and delivered in the open Court on this 27th day of 

March, 2018 under my hand and seal of this Court. 

 

 

 

 

 

                                                                                (Ms. Sparsita Garg)                                                     
                                                                          Judicial Magistrate First Class 
                                                                                          Tezpur, Sonitpur 
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                                                   APPENDIX 

 

 

1. WITNESS OF PROSECUTION: 

 

1. P.W-1: Habija Khatoon 

 

   2. P.W-2: Tasin Ali 

  

2. EXHIBITS OF PROSECUTION: NIL 

 

 

3. WITNESS OF DEFENSE: NIL 

 

4. EXHIBITS OF DEFENSE: NIL 

                                                                                                             

                                                       

 

          (Ms. Sparsita Garg)                                                     

                                                               Judicial Magistrate First Class 

                                                                               Tezpur, Sonitpur 

  

 

 

 

 

 

 


