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GR Case No-2759/14 

  

       IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS 

                Tezpur, Sonitpur 

PRESENT:  Ms. Sparsita Garg, M.A, LL.M, AJS 

   Judicial Magistrate First Class, 

                                                    Tezpur, Sonitpur 

       G.R. Case No. 2759/14 

             State  

             Versus 

               Jiyarul Hussain 

(Under section 498(A)/294/323 IPC) 

                

            Charge framed on: 22.04.2015 

               Evidence recorded on: 21.08.2015, 19.10.2015, 18.05.2016 

               Statements recorded on: 22.03.2018 

               Arguments heard on: 22.03.2018 

               Judgment delivered on: 27.04.2018 

               Advocate for the Prosecution: Mr. Niranjan Saikia, Ld. APP 

  Advocate for the accused: Mr. Amiyo Saikia 

                                       

                                                 J U D G M E N T 

         Prosecution Case in brief: 

1. Prosecution case has been initiated on the basis of the written ejahar dated 

17.11.2014 filed by the informant Md. Akash Ali stating inter alia that  Asmina 

Khatoon was married to the accused Md. Jiyarul Hussain almost two years ago 

as per Islamic religious rites and laws. The accused person physically assaulted 

Asmina Khatoon and meted out various physical tortures to her. On 16.11.2014 

the accused person locked the doors of his house and physically assaulted 
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Asmina Khatoon by beating her which resulted in injury of the victim. When the 

informant on hearing about the alleged incident visited the house of the 

accused, the accused person scolded the informant using obscene slang words 

and languages and also threatened to kill the informant. Hence this case.  

 

2. On receipt of the ejahar, officer in charge of Missamari Police Station has 

registered a case as Missamari P.S. Case no 122/2014, u/s 498(A)/294/323 of 

the Indian Penal Code. Thereafter, I/O has launched the investigation of this 

case. After completion of investigation, I/O has finally submitted charge sheet 

u/s 498(A)/294/323 of the IPC against the accused person. 

 

3. Thereafter, cognizance has been taken and summon have been issued to 

the accused person. On appearance of accused person, necessary documents 

required u/s 207 Cr. PC have been furnished to him. On perusal of the 

materials on record formal charges u/s 498(A)/294/323 IPC is read over and 

explained to the accused person to which he pleaded not guilty and claimed to 

be tried. 

 

4. Prosecution, in support of its case has examined only four (4) witnesses.  

 

5. On closure of prosecution evidence accused person was examined u/s 313 

Cr.P.C wherein he denied the allegations made by the prosecution. Accused has 

declined to adduce defence evidence.  

 

6. I have heard the arguments advanced by the Learned Counsel for the 

accused person and Ld. A.P.P. Perused the materials available in the case 

record. Upon hearing both the parties and on perusal of the record, following 

points for determination are formulated for proper adjudication of this case. 

POINTS FOR DETERMINATION: 

Point No.1: Whether the accused person being the husband of the daughter 

of the informant subject her to cruelty and on 16.11.2014 tortured her 

physically and thereby committed an offence punishable u/s 498(A) IPC? 

Point No.2: Whether the accused person on 16.11.2014 to the annoyance of 

others uttered obscene slang words and languages to the informant as alleged 

thereby committed the offence punishable u/s 294 of the Indian Penal Code? 

Point No.3: Whether the accused person on 16.11.2014 voluntarily caused 

hurt to the daughter of the informant and thereby committed an offence 

punishable u/s 323 IPC? 
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DISCUSSIONS, DECISIONS AND REASONS THEREOF: 

7. Learned APP appearing for the state has fairly submitted that there are 

sufficient evidence in support of the prosecution case. On the other hand the 

Learned Counsel for the accused person has submitted and argued that none 

of the prosecution witnesses have supported the prosecution case and there is 

no evidence in record to show that the accused person was involved with the 

alleged offence. The Learned Counsel for the accused has further submitted 

that prosecution has miserably failed to prove the case against the accused 

person as alleged beyond all reasonable doubt and the accused person in 

entitled to get acquitted form the charged levelled against him.  

8. I have given my sincere consideration on the entire evidence on record. Now 

let us see how far the prosecution has been able to bring home the charges 

against the accused person on the basis of materials available on record. P.W-

1, Md Akash Ali (informant) in his evidence in chief has deposed that he is 

the informant of this case and the accused person is his son in law. The 

daughter of the informant named Asmina Khatoon was married to the accused 

person almost two(2) years ago. However after six months of their marital life 

the accused person started to torture the daughter of the informant in demand 

of dowry. In this regard a public meeting was held wherein the accused person 

assured that he will not repeat such acts any more. P.W-1 also deposed that 

the accused person again started to torture the daughter of the informant in 

demand of dowry and also physically assaulted her. When the informant came 

to know about the alleged incident of physical tortures meted out to his 

daughter, he visited her matrimonial house and the accused person uttered 

obscene slang words and languages to the informant and also tried to 

physically assault the informant. The informant has also deposed in his 

testimony that his daughter informed him about the alleged physical tortures 

that were meted out to her by the accused person and in fact the accused 

person even admitted the facts in a public meeting. Thereafter the informant 

brought his daughter back to his home for medical treatment. Further it is 

deposed by P.W-1 that the accused person did not even care to ask about the 

well being of his daughter during her stay at her parental home.  



4 

GR Case No-2759/14 

9. During cross examination P.W-1 stated that he has not deposed falsely 

about the entire alleged occurrence of the incident and facts and he denied all 

the suggestions put to him by the defence counsel. 

10. P.W-2 Musstt Asmina Khatoon deposed in her evidence in chief that 

the informant is her father and the accused person is her husband. She was 

married to the accused person almost two(2) years ago as per Islamic rites and 

laws and thereafter they started to reside as husband and wife at her 

matrimonial house. It is also deposed by P.W-2 that the accused person 

demanded her to bring money from her parental home and also physically 

assaulted her. The accused person even scolded and beat P.W-2 for not being 

able to give birth to a child. During her testimony she has also deposed that a 

public meeting was held twice wherein the accused person accepted his fault 

and mistakes and even stated that he will not perform any such acts in the 

future. On 16.11.2014 the accused person physically assaulted P.W-2 and 

when her father i.e. P.W-1/informant visited her matrimonial house, the 

accused person caught hold of the informant by his chest and also scolded him 

using obscene slang words and languages. There after the informant brought 

back P.W-2 along with him to her parental home and since then she is residing 

at her parental home. 

11. During cross examination P.W-2 stated that she has not deposed falsely 

about the entire alleged occurrence of the incident and facts and she denied all 

the suggestions put to her by the defence counsel. 

12. P.W-3 Md. Abdul Malik deposed in his evidence in chief that both the 

parties are known to him and the incident took place at the residence of the 

accused person. P.W-3 received a telephonic call from the informant informing 

him that the accused person physically assaulted his daughter and asked him 

to visit the house of the accused immediately. When P.W-3 visited the house of 

the accused person he told P.W-2 that her father has come and asked her to 

come out. It was then he saw that P.W-2 was crying. P.W-3 also noticed injury 

marks in the legs of P.W-2/victim. When P.W-3 tried to make everyone 

understand to maintain a cordial relationship the father of the accused came 

running and stated that if “P.W-2/victim/Musstt. Asmina Khatoon dies, 
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she will die at the residence of the accused and not at her parental 

home”. Thereafter the accused came but he did not say anything to the 

informant. 

13. During cross examination P.W-3 deposed that he did not witness the 

physical assaults that were meted out to the daughter of the informant. P.W-3 

tried to bring an amicable settlement between the parties but he failed in doing 

so. P.W-3 has specifically stated that the accused person did not misbehave 

with the informant and the entire alleged incident took place between the 

father of the accused person and the informant. 

14. P.W-4 Jaibun Nessa deposed in her evidence in chief that both parties 

are known to her. After marriage the accused person physically assaulted the 

daughter of the informant demanding dowry which she heard from the people 

of her village. The accused person drove the daughter of the informant from 

her matrimonial house almost one year ago after committing physical assaults 

and since then the daughter of the informant is residing at her parental house. 

15. During cross P.W-4 deposed that she has not witnessed the physical 

assaulted that were meted out to the daughter of the informant. 

16. As already stated above, in this case accused is facing trial u/s 498 

(A)/294/323 of the Indian Penal Code. As such, it would be better to quote 

here the said provisions for the purpose of deciding this case.  

Section 498-A of IPC states as Whoever, being the husband or the 

relative of the husband of a woman, subjects such woman to cruelty 

shall be punished with imprisonment for a term which may extend to 

three years and shall also be liable to fine. Explanation - For the 

purposes of this section "cruelty" means a) any willful conduct which 

is of such a nature as is likely to drive the woman to commit suicide 

or to cause grave injury or danger to life, limb or health (whether 

mental or physical) of the woman or b) harassment of the woman 

where such harassment is with a view to coercing her or any person 

related to her to meet any unlawful demand for any property or 
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valuable security or is on account of failure by her or any person 

related to her to meet such demand.  

The statutory explanation appended to penal provision of 498-A of the IPC 

only clarified the term "cruelty" in two phases, so far the second phase of the 

explanation of cruelty is concerned, the cruelty must be proceeded by 

"coercing her or any person related to her to meet any unlawful demand for a 

property and valuable security or is on account of failure by her or any person 

related to her to meet such demand. But, so far first phase of explanation is 

concerned any willful conduct of the husband or relatives of the husband 

which is of such a nature as is likely to drive the woman to commit suicide or 

to cause grave injury etc. is enough for holding the husband or his relatives 

guilty for the offence under Section 498-A IPC.  

17. Section 294 speaks as follows: 

Obscene acts and songs- Whoever, to the annoyance of others- (a) 

does any obscene act in public place, or (b) sings, recites or utters 

any obscene song, ballad or words, in or near any public place, shall 

be punished with imprisonment of either description for a term which 

may extend to three months, or with fine, or with both. 

18. Again, section 323 speaks as follows: Section 323 of the IPC reads as 

follows: Whoever, except in the case provided for by section 334, 

voluntarily causes hurt, shall be punished with imprisonment of 

either description for a term which may extend to one year, or with 

fine which may extend to one thousand rupees, or with both. The 

word voluntarily causing hurt is defined U/S 321 of the IPC as 

follows: 

Voluntarily causing hurt: Whoever does any act with the intension of 

thereby causing hurt to any person, or with the knowledge that he is 

likely thereby to cause hurt to any person, and does thereby cause 

hurt to any person, is said “voluntarily to cause hurt”. 
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19. Now let me try to decide whether prosecution has proved the 

ingredients of charges as required u/s 498 (A) IPC. It is pertinent to 

mention that in order to attract a conviction under Section 498 (A) it is 

important to prove that the beating or mental harassment in question is done 

with a view to force the woman either to commit suicide or to fulfill the illegal 

demand of dowry. It is only where the harassment is shown to have caused 

for the purpose of coercing a woman to meet demands it amounts to a cruelty 

within the purview of this section. However all the witnesses examined by the 

prosecution have only stated what they have heard from the informant and 

the father of the informant. From the materials evidence as available on the 

case record I have observed that in this instant case the testimonies as 

deposed by P.W. 3 and P.W. 4 are not at all supportive to the case of 

prosecution as they clearly revealed that they did not witness any alleged act 

of physical assault meted upon the daughter of the informant by the accused 

person at the time of alleged incidents. Also P.W-1 (informant) is also a 

hearsay witness as he never witnessed the physical assaults meted out to his 

daughter. Infact he specifically deposed that he came to know about the 

alleged physical cruelty from his daughter that were meted out to her by the 

accused person. Further P.W-1 and P.W-2 i.e., the informant and the victim 

stated that the accused had assaulted her, but medical report shows that no 

injury was sustained by the victim. Prosecution has failed to examine the 

medical officer and the same leads me to draw adverse inference against the 

case set up by the prosecution that the accused used to habitually assault the 

informant. The prosecution could not examine any witnesses specially the 

neighbours of the accused person although the entire incident had taken place 

there and at least they (neighbours) could have narrated something about the 

relationship of the accused and the informant and the behavior of the accused 

upon the informant. All the witnesses examined by the prosecution are 

hearsay witnesses and they cannot be believed in the absence of any strong 

concrete evidence so as to prove the guilt of the accused person. Thus, in the 

absence of any corroborating evidence, the testimony of P.W-1 and P.W-2 

cannot be relied upon solely to prove the guilt of the accused person u/s 498 

(A) Indian Penal Code. From the evidence on the record, it has been clear, 
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that, no such incident had occurred which would have driven the daughter of 

the informant to commit suicide or to cause such grave injury to her. On the 

other hand the informant also, failed to prove that, his daughter was harassed 

physically or mentally with the demand of dowry. Hence, from the above 

discussion it is clear that the evidence brought into the record does not attract 

section 498-A of IPC. 

20. Now let me try to decide whether prosecution has proved the 

ingredients of charges as required u/s 294 IPC. The Hon’ble Supreme 

Court of India in “Pawan Kumar versus State of Haryana and another 

reported in (1996) 4 SCC 17 has observed that “in order to secure a 

conviction the provision (Section 294 IPC) requires two particulars 

to be proved by the prosecution, i.e. (i) the offender has done any 

obscene act in any public place or has sung, recited or uttered any 

obscene songs or words in or near any public place and (ii) has so 

caused annoyance to others. If the act complained of is not obscene, 

or is not done in any public place or the song recited or uttered is not 

obscene, or is not sung, recited or uttered in or near any public place 

or that it causes no annoyance to others, the offence is not 

committed”. On perusal of the evidence on record, it appears that that the 

land over which incident happened was of the accused. There is no evidence 

on record that the accused uttered any obscene words at a public place. 

There is no evidence on record to suggest that the incident occurred at a 

public place. As, a vital ingredient of Section 294 of the Indian Penal Code is 

missing in this instant case hence the accused cannot be held guilty for the 

commission of offence u/s 294 IPC. 

21. Now let me try to decide whether prosecution has proved the 

ingredients of charges as required u/s 323 IPC. From the appreciation 

of the above evidences given by prosecution witnesses it is apparent that 

there are clear contradictions in the depositions of the witnesses. The alleged 

allegations of voluntarily causing hurt to the victim by the accused person is 

not stated in the ejahar but during deposition the informant as well as P.W-2 

introduced new facts before the court against the accused persons and have 

exaggerated the prosecution’s story. “Mere exaggeration of prosecution 

story does not amount to conviction of the accused persons”. No 
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allegations against the accused person regarding voluntarily causing hurt to 

the daughter of the informant are discernible from the evidence of the PW’s. 

As such their testimonies stand no ground and do not in any way connect the 

accused person with the alleged offence for which he is being tried. 

22. Thus, the burden is upon the prosecution to prove that case against the 

accused person and prosecution has not adduced any evidence which proves 

the ingredients of the above sections of law which holds the accused person 

guilty. Hence, on careful examination of the evidences on record as discussed 

above, I have come to the conclusion that prosecution has failed to prove the 

charges leveled against the accused person beyond all reasonable doubt and 

as such they deserves acquittal. 

23. Therefore Point no. (1), (2), (3) is decided in negative. 

 

 

 

                                                 ORDER 

  

24. In view of the above discussions, I am of the considered opinion that, 

prosecution has failed to establish the case against accused person namely 

Jiyarul Hussain. Accordingly accused person is acquitted of the charges 

levelled against him u/s 498(A)/294/323 IPC in the instant case. 

 

25. Set the accused person at liberty forthwith. 

  

26. The bail bond for the accused is extended for a further period of six (6) 

months.  

 

27. The case is disposed of on contest accordingly. 

 

Given under my hand and seal on this 27th day of April, 2018 at Tezpur, 

Sonitpur. 

 

 

 

 

                                                                           (Ms. Sparsita Garg)                                                     

                                                                Judicial Magistrate First Class 

                                                                             Tezpur, Sonitpur 
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                                               APPENDIX 

 

 

A. WITNESS OF PROSECUTION: 

 

1. P.W-1: Md Akash Ali 

 

2. P.W-2: Musstt Asmina Khatoon 

 

3. P.W-3: Abdul Malik 

 

4. P.W-4: Musstt Jaibun Nessa 
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     B. EXHIBITS OF PROSECUTION: NIL 

 

     C. WITNESS OF DEFENSE: NIL 

 

     D. EXHIBITS OF DEFENSE: NIL 

                                                                                                             

                                                       

 

 

                          (Ms. Sparsita Garg)                                                     

                                                                Judicial Magistrate First Class 

                                                                           Tezpur, Sonitpur 

  

 

 

 

 


