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HEADING OF JUDGMENT IN ORIGINAL SUITS 

IN THE COURT OF THE DISTRICT JUDGE, SONITPUR: TEZPUR.  

 
PRESENT :  Sri C.B. Gogoi,  

  District Judge,  
Sonitpur, Tezpur. 

 
 

 Title Suit (M) No. 73 of 2016. 
 

 
 7th day of May, 2021 (date of Judgment) 
 

   
  Smti Chumki Chakraborty   :  Petitioner  
 

- Versus – 
 

Sri Sadar Biswas  :  Respondent.  
 
This TS(M) coming on for final hearing on day of 31st March, 2021 
in presence of  
 
 
Mr. D. Bose,  
Advocate for the petitioner  
 
And  
 
Mr. P.Singh Sethi, 
Advocate for the respondent.  
 
 
   and having stood for consideration on the 7th day 
of May, 2021 the Court delivered the following Judgment :-   
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J   U  D  G  M  E  N  T 

1.   This is an application u/s 13 (1) (i-a) & (i-b) of the Hindu 

Marriage Act, 1955 praying for dissolution of marriage by decree of 

divorce.            

2.  The fact as narrated in the petition is that the petitioner and the 

respondent are Hindus by faith and their marriage was solemnized on 

03-07-2009 as per Hindu rites and customs in presence of family 

members and well wishers at the residence of the parents of the 

petitioner at Tezpur town. At the time of her marriage, the petitioner 

brought dowry namely, golden and silver ornaments, furniture, TV, VCD 

etc. and started their conjugal life at the residence of respondent at 

Rangapara. However, as alleged after few days of marriage, a marital 

discord begun as her husband started harassing her physically and 

mentally demanding bike from her parents and on time compelled the 

petitioner to leave her matrimonial house, under compulsion her parents 

gave money on many occasions and also gifted TV to the respondent. It 

is alleged that petitioner was insulted and neglected at the time of 

taking meal and brother-in-law threatened her that if she could not 

bring a motor cycle she would be thrown out from her matrimonial 

house, pouring oil into fire her husband stopped talking with her and 

finally, on 20-05-2010 she was thrown out from her matrimonial house 

by her in-laws for not bringing adequate money forcing her to come 

back to her parent’s house. All the attempts to reconcile the matter 

resulted in vain. On 26-07-2011 petitioner again went back to her 

matrimonial house to save her marriage tie but her husband and other 

family members scolded her, neglected her for not bringing gold 

ornaments from her father.  

3. On 29-07-2011 her husband again demanded money and gold 

ornaments from her father. As her husband snatched Rs. 2000/- from 

her by force on 13-08-2011 the petitioner brought Rs. 10,000/- and 

some gold ornaments from her parent’s house. Even then the 

respondent threatened her with dire consequences for not bringing 

motor cycle. Petitioner has been tolerating everything with the hope of 
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returning happy days but all her hopes dashed into ashes and she was 

compelled to leave her matrimonial house on 01-09-2011.  

4.  Finding no way out petitioner lodged a complaint before 

Magistrate which was forwarded to police for investigation but no 

positive response has been received from the police authority. 

Subsequently, petitioner filed a complaint case against the respondent 

and his family members which was registered as CR Case No. 412/11 

and another case seeking maintenance which was registered as Misc. 

Case No. 284/11 in the Court of the Magistrate which was however 

compromised by respondent on condition to pay monthly maintenance 

of Rs. 1000/- but after paying the same for 2/3 months the same was 

discontinued.   

5.  It is pleaded that the respondent is a school teacher earning Rs. 

35,000/- per month, so petitioner claimed maintenance of Rs. 5000/- 

per month pendente lite and sum of Rs. 8,00,000/- (Rs. Eight lacs) only 

as permanent alimony. The present petition has been filed bona-fide 

with clean hands and the case is not inflicted with collusion or 

connivance so there is no reason to refuse grant of divorce as sought by 

the petitioner. Hence, the present petition seeking dissolution of 

marriage by decree of divorce and permanent alimony.                             

6. Following the receipt of notice issued from the court, the 

respondent appeared in court and contested the case by filing written 

statement. The respondent partly admitted the statement made in para 

1 of the petition and rest regarding demand of dowry such as, gold and 

silver ornaments, furnitures, TV, VCD etc. from her parents are denied 

as totally false and concocted.  

7. It is denied that after few months of marriage, respondent and 

other family members started harassing the petitioner both physically 

and mentally demanding money and motor cycle from her parents and 

compelled the petitioner to go back to her parent’s house and she 

brought money from her parents on many occasions and also brought a 

big TV. The petitioner was never subjected to cruelty of any kind in her 

matrimonial house, all are false and concocted which are categorically 

denied by the respondent. He never forced her parents to bring money 
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as the respondent being a teacher well aware of the consequences of 

demanding such illegal dowry etc.    

8. It is contended that immediately after one month of marriage, 

the respondent had to go for training in DIET held at Karimganj district 

for a period of one year seven months and at that time his father was 

78 years old who was bed ridden and suffering from heart ailment and 

mother of the respondent was also 71 years old and almost become 

invalid due to head injury sustained in an accident and the younger 

brother of the respondent has been pursuing his studies at Guwahati. 

So under such precarious position, demanding dowry and subjecting the 

petitioner both mental and physical torture, are all false and concocted 

story. It is stated that the petitioner stayed with the respondent only for 

a period of 3 months 18 days and thereafter she left for her parents 

house on her own volition without any rhymes and reasons. It is denied 

that the petitioner was ridiculed by parents of the respondent at the 

time of eating food and did not allow her to take meal and taunted the 

petitioner for using much oil in preparing food. The father of the 

respondent was a retired teacher suffering from multiple ailments 

including paralysis, heart attack etc. since 2005.  

9.  It is also denied by the respondent that the parents of the 

petitioner ever visited the house of the respondent and made any 

attempt of reconciliation, rather respondent sent his uncle Tusar Biswas 

along with his elder sister and brother-in-law to the house of her 

parents at Rangapara to take her back but petitioner refused to come 

back and resume conjugal life. It is contended that because of her 

attitude and vanity, the atmosphere in the house of the respondent was 

not conducive as she forced the respondent to stay at Tezpur town 

separately from his parents leaving them aside at Rangapara which idea 

is not approved by the respondent because he do not want to leave his 

ailing and aged parents. So he refused accept her idea. Being infuriated, 

she left her matrimonial house at Rangapara stating that she cannot 

stay in a small place like Rangapara. The petitioner made all attempts to 

force the respondent to break his tie with his parents to fulfill her evil 

design so all honest attempts made by respondent to keep the 
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petitioner as his wife failed rather, it was the petitioner who tried to 

malign the name and fame of the respondent by alleging some 

imaginary and concocted story even though the petitioner is an well 

educated lady of M.Sc. with B.Ed having teaching experiences serving in 

a Govt. School. It is denied that the respondent and his family members 

took away Rs. 10,000/- from the petitioner brought by her from her 

parents. It is denied that the petitioner is tolerating all the torture, 

humiliation etc. in her matrimonial house with the expectation that good 

sense of the respondent and in-laws will prevail.   

10. It is alleged that immediately after marriage, petitioner started 

to show her ugly face by refusing to live with the respondent with his 

ailing parents without any just and reasonable cause and when the 

respondent was out of his residence in connection with his training at 

Karimganj and was busy in the treatment of his parents at Guwahati, 

the petitioner voluntarily left her matrimonial house with all her 

belongings. The petitioner and her parents refused to honour the 

request of the respondent to maintain the matrimonial life of the 

petitioner and the respondent. 

11.    It is contended that on 29-07-2011 petitioner visited the house 

of the respondent along with her parents and refused to accept the 

request of the respondent to reconcile the matter and forced the 

respondent to write a deed of agreement for separation in presence of 

few respectable persons of Rangapara and she left the house of the 

respondent without any force, coercion or threat on the part of the 

respondent. She put her signature in the said document knowing the 

consequences being an educated lady and on 18-11-2011 she again 

came to the house of the respondent and took away all her belongings. 

It is denied that the respondent forced the petitioner to put her 

signature in the deed of divorce with the help of police. She made false 

complaint against the respondent and his family members in court and 

sought maintenance from the respondent. It is denied that the 

respondent agreed to pay Rs. 1000/- to the petitioner as monthly 

maintenance and after paying for 2/3 months he stopped payment. It is 

also denied that respondent being a school teacher in M.V School at 
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Rangapara earns Rs. 35,000/- only as his salary. In fact respondent got 

a meagre amount of Rs. 12,000/- only as salary after deducting home 

loan and other deductions from school authority amounting to Rs. 

20,000/-. The respondent has no other source of income.  

12. It is the further case of the respondent that the petitioner is not 

entitled to claim Rs. 5000/- as maintenance and Rs. 8,00,000/- as 

permanent alimony. The petitioner herself being an well educated lady 

and a Govt. teacher she also earns Rs. 26,000/- more than the 

respondent. Moreover, she has been residing in her parent’s house with 

her sister and her father being a retired Bank officer get handsome 

amount of pension. Petitioner has no liability whatsoever rather the 

respondent is getting a little amount as salary which is insufficient to 

look after his ailing parents.  He had to incur recurring expenditure in 

the name of the treatment of his parents and his younger brother is also 

pursuing studies who constantly need money so, the condition of the 

respondent is rather precarious in nature and he cannot afford to 

maintain his parents with his little income. It is alleged that the divorce 

petition has been filed by the petitioner with mala-fide intention and 

ulterior motive in order to harass the respondent and his family 

members and to deprive the respondent from getting his legitimate 

rights.  

 Under such circumstances, the respondent prays to dismiss the 

petition with cost.     

13. Upon the pleadings of both sides following issues are framed : 

I.    Whether there is cause of action for the suit? 

II.  Whether the respondent committed cruelty upon the 

petitioner? 

III.  Whether the respondent has deserted the petitioner? 

IV.  Whether the petitioner is entitled to get any decree of 

divorce by dissolving the marriage between the 

petitioner and the respondent? 

IV.  Whether other relief/reliefs the parties are entitled to? 

 

 



7 
 

 
Title Suit (M) Case N0. 73 of 2016.  

 

Discussion, Decision and reasons thereof. 

14. I have heard the assiduous argument of learned lawyers 

appearing for both sides and also carefully scanned the pleadings and 

evidence available on record.  

Discussion and Decision on Issue No. I. 

15. Issue No. I – whether there is cause of action for the suit? 

 It is a settled position of law now that there is cause of action 

for the suit when there is allegation and counter allegation by the 

parties. On perusal of the divorce petition filed by the petitioner as well 

as the written objection filed by the respondent it is crystal clear that 

the petitioner alleges cruelty on the part of her husband and in-laws by 

demanding illegal dowry and creating a hostile environment in the 

matrimonial house forcing her to desert the house of her matrimonial 

house and contrary to this, the respondent in his written statement 

denied all the allegations as false and concocted. Therefore, given the 

allegations and counter-allegations in the case, it is seen that there is 

cause of action for the suit.   

Discussion and Decision on Issue No. II. 

16. Issue No. II – whether the respondent committed cruelty upon 

the petitioner? 

17. Learned counsel appearing for the petitioner contended that 

there is cruelty on the part of the respondent/husband and in-laws on 

the petitioner shortly after her marriage with the respondent. The 

respondent/husband and his parents demanded furnitures, bike and 

cash amount from the petitioner. The brother of the respondent even 

ridiculed the petitioner for not bringing a bike as dowry. Petitioner was 

even forced to bring money from her parents after her marriage. All the 

facts according to the learned counsel for the petitioner amounted to 

mental cruelty if not physical cruelty.  

18. On the other hand, learned counsel for the respondent by 

drawing attention of the court to the pleadings and evidence of the 

petitioner contended that there is absolutely no cruelty on the petitioner 

either physical or mental on the part of the respondent and his family 

members. All the allegations are concocted and imaginary, rather it was 
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the petitioner who do not desire to continue her mental relationship 

with the respondent. She even neglected the place of the respondent as 

small town not suitable for living. The petitioner failed to establish a 

single instance to prove the physical assault on her on any particular 

occasion. All her allegations are general in nature and vague.  

19. Having heard the learned lawyers appearing for both sides and 

on close scrutiny of the pleadings of both sides, this court found 

substance in the contention of the respondent that the grounds of 

cruelty as alleged by the petitioner has not been established. 

20. In her cross-examination, the petitioner candidly admitted that 

she could not say or point out any singular occasion on which her 

husband and in-laws assaulted her. She even failed to say on which 

particular day, date and time her husband and other in-laws demanded 

dowry from her. The father of the petitioner Shyamal Chandra 

Chakroborty has been examined as PW 2 to substantiate the allegations 

of his daughter, Chumki Chakraborty examined as PW 1 but he also 

failed to point out any particular occasion on which husband of his 

daughter and other in-laws subjected her cruelty both physical and 

mental. He rather admitted like his daughter PW 1 Chumki Chakraborty 

that even though police station at Rangapara is nearer to the house of 

her husband, but she had not filed any case in the police station 

alleging cruelty against her husband or in-laws.  

21. It is an admitted fact that after the marriage, petitioner stayed 

with her husband only for 2/3 months. She also admitted the fact that 

her husband went to Karimganj for teacher’s training for a period of 1 

year 7 months after her marriage. She also admitted that the parents of 

her husband are old and ailing. Her mother-in-law also sustained head 

injury by falling and brother-in-law is pursuing his studies at Guwahati. 

All these facts shows that there is little scope for subjecting the 

petitioner with cruelty demanding dowry when she herself failed to 

establish on which particular date or dates her husband and in-laws 

subjected her mental and physical cruelty. Even though the respondent 

has not adduced any evidence but in cross-examination of PW 1 and 

PW2, it has come out clearly that there was no such specific proof of 
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subjecting physical and mental cruelty upon the petitioner by 

respondent/husband or in-laws. Therefore, after considering all factors 

into account, this court is of the considered view that divorce cannot be 

granted u/s 13(1) (i-a) of Hindu Marriage Act on the ground of cruelty. 

So, Issue II is decided in negative.  

Discussion and Decision on Issue No. III. 

22.  Issue No. III – Whether the respondent has deserted the 

petitioner? 

 On perusal of the pleadings of the petitioner, it is seen that the 

petitioner was finally compelled to leave her matrimonial house on 01-9-

2011 and since then she has been living with her parents. The petitioner 

leave the company of her husband on the ground that she had been 

subjected torture by her husband and in-laws demanding money and 

big size TV, bike etc. has been denied by the respondent as false and 

concocted. In the course of his argument, learned counsel for the 

petitioner contended that petitioner has been living separately from her 

husband since 01-09-2011 and it is more than 10 years and there is no 

scope left for resuming the conjugal life with the respondent/husband 

and this fact has been candidly stated by the petitioner in her evidence-

on-affidavit and in her cross-examination also she clearly admitted that 

she has been living separately from her husband. Therefore, after 

hearing the learned counsel for the petitioner and on examination of the 

pleadings of both sides, it is evident that the petitioner has been living 

separately from her husband for about 10 years. It is also evident from 

the pleadings of both sides and evidence of the petitioner that whatever 

items brought by the petitioner at the time of her marriage, were all 

taken aback by the petitioner with her father. The respondent pleaded 

that he never forced the petitioner to go back to her parent’s house by 

leaving his company but the petitioner herself voluntarily leave his 

house.  

23. Learned counsel for the respondent also conceded the fact that 

it was the petitioner who herself leave the house of her husband 

voluntarily in the year 2011 and since then she did not come back to her 

husband’s house. All attempts of reconciliation has failed, as the 
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petitioner herself in presence of respectable persons of the locality 

agreed to sign a document of separation from her husband. In his 

cross-examination, the father of the petitioner as PW 2 admitted the 

fact that his daughter Chumki Chakraborty had no issue and she stayed 

at her matrimonial house at Rangapara only for 2 months. All these fact 

goes to establish the fact that it was the petitioner who deserted the 

house of her husband on her own volition. It is seen that the petitioner 

as wife has not shown her willingness to stay in the matrimonial house 

of her husband and to co-habit with him. She made some reckless and 

baseless allegation against her husband and other in-laws alleging 

physical and mental torture but failed to establish the same by way of 

adducing credible and trust worthy evidence to strike the mind of a 

reasonable man to accept the allegations of the petitioner as worthy of 

credence.  

24. Contrary to her allegations in the pleadings, in her evidence PW 

1 rather admitted the fact that she had not filed any case for cruelty 

rather she admitted the fact that she filed cases against her husband 

claiming maintenance which clearly shows that petitioner is not willing 

to continue her marital bond with her husband. It is seen that the 

petitioner herself brought back the property taken by her at the time of 

her marriage and filed case against her husband seeking maintenance 

and living separately from her husband for about 10 years. So, her 

intention to permanently abandon her matrimonial house without the 

consent of the respondent or reasonable cause; she has not been seen 

discharging any matrimonial obligation for long. It is seen that the 

petitioner continuously conduct herself to prove the fact that she has no 

intention to go back to the house of her husband which amounts to 

desertion as per Section 13(i-a) of Hindu Marriage Act on the part of the 

wife.  

25. Contrary to this, the specific pleadings of the respondent is that 

the petitioner has no lawful excuse to leave the matrimonial house of 

the respondent. Her entire contention is concocted and cooked up 

stories only to get rid of the respondent and to get permanent alimony. 

It is the admitted fact that the parents of the respondent/husband are 
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old and ailing and they need constant medication and care and the 

brother of the respondent is also pursuing his studies. The 

respondent/husband is the only person earning for the family. Situated 

thus, the respondent contended that there is no valid reason or legal 

right of the petitioner to live apart from the company of the respondent 

and to seek decree of divorce by dissolution of marriage. All the grounds 

are false and frivolous. 

26. Be it stated here that as against the pleadings of the respondent, 

no evidence has been adduced by the respondent to substantiate his 

case except the cross-examination of the witnesses of the petitioner.  

27. Nonetheless, even though the divorce petition has been filed by 

the wife against the husband u/s 13 (i-a) and (i-b) of the Hindu 

Marriage Act and even though this court decided that the petitioner is 

not entitled to get the decree of divorce u/s 13 (i-a) of the Act but the 

fact remains that even though husband did not desert the petitioner and 

it was the petitioner who deserted her husband for a period of about 10 

years, this court do not find any justification to refuse decree of divorce 

on the ground of desertion even though decree of divorce by dissolution 

of marriage was sought by wife not by husband. Even if, this court 

refused to grant decree of divorce to the petitioner u/s 13(i-b) on the 

ground that her husband did not desert her but it was the petitioner 

who deserted her husband, it bears no significance as both are living 

apart from each other for a long period of 10 years thereby closing all 

the doors for reconciliation or resuming the marriage tie, as the 

husband also, at no point of time, seek reunion/resumption of his 

marital life with his wife (petitioner). The disinterest shown by 

respondent/husband for such a long period to get back his wife to his 

company also shows that he is also no longer interested to resume his 

conjugal life. Therefore, decree of divorce remains to be only path 

which brings permanent peace to both the husband and wife. 

Therefore, the Issue No. III is decided in favour of the petitioner.         

Discussion and Decision on Issue No. IV and V. 

28.  Issue No. IV and V – Whether the petitioner is entitled to get 

any decree of divorce by dissolving the marriage between the petitioner 
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and the respondent and whether other relief/reliefs the parties are 

entitled to? 

29. In this context, it is also worthy to note that admittedly both the 

petitioner and her husband are teacher by profession. In the pleadings 

even though the petitioner did not specifically admit that she is a 

teacher by profession but in her cross-examination this fact has come to 

light that she is getting more than Rs. 30,000/- salary per month being 

a teacher in a Govt. M.E school at Panchmile and she is M.Sc with B.Ed. 

degree. The petitioner also admitted in her cross-examination that her 

husband is also a teacher at Rangapara Bengali Majalia School but could 

not say how much salary her husband earns. She denied that her 

husband has been drawing monthly salary of Rs. 12,000/- only after 

deducting Rs. 20,000/- against gratuity, loan etc. In her petition and 

evidence, the petitioner contended that she is entitled to Rs. 8,00,000/- 

as permanent alimony from her husband and maintenance of Rs. 5000/- 

per month which fact has been denied by the respondent. The 

petitioner in her cross-examination admitted that parents of her 

husband are old and ailing and they need frequent medication and care. 

Contrary to this, she also admitted the fact that her father is a retired 

bank employee and having residence at Tezpur town. Her only sister 

also married and stayed at Guwahati with her husband. As it appears 

petitioner has no such extreme need of money or she is not capable to 

maintaining herself. Prima-facie it appears that she has her own earning 

as teacher well settled having residence at Tezpur town and her father 

being a retired bank employee. On the other hand, the respondent has 

full responsibility to maintain his old parents, brother apart from his own 

expenses and there is little income remains for day to day expenses 

after deducting major portion of his salary towards the bank loan and 

other deductions. Therefore, the claim of Rs. 5000/- per month as 

maintenance and Rs. 8,00,000/- as permanent alimony appears to be 

unjustified. Even though the petitioner denied that she has been 

drawing Rs. 48,000/- per month as her salary but admitted the fact that 

she has been drawing Rs. 30,000/- as salary per month. Therefore, she 
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appears to be self reliant and relatively less burdensome than her 

husband.   

30. Permanent alimony and maintenance is normally granted to the 

wife keeping in mind the financial soundness of the husband and also 

keeping in mind the financial status of the wife. The court has to strike 

a balance between the two while granting maintenance and permanent 

alimony in favour of the wife and it has to be backed by good reasons.  

31. In the instant case, both petitioner and respondent being 

teachers of the same rank, both are earning almost equivalent salary 

but burden of the respondent/husband appears to be more than the 

financial burden of the petitioner. Apart from this fact, the petitioner is 

also seems to be well placed having her father’s house at Tezpur town 

who is a retired bank employee. 

32. It is also seen that apart from pointing out the sole salary 

income of the respondent, the petitioner has failed to establish what 

other property or source of income of her husband/respondent has. So, 

in the absence of any concrete evidence of any other definite source of 

income, it is very difficult to grant permanent alimony to the petitioner, 

particularly when she also failed to show the salary slip of her husband 

to prove his exact income. The maintenance and permanent alimony is 

normally granted when the petitioner has been able to prove the actual 

source of income of her husband and the property he possessed. In the 

present case, contrary to the claims of the petitioner, it is well 

established that the petitioner has her income of Rs. 30,000/- per 

month as teacher and her husband also earns the similar amount but 

her husband has higher responsibility than the responsibility of the 

petitioner. 

33. Therefore, considering the fact situation and financial status of 

both parties, this court is of the considered view that the petitioner do 

not deserve permanent alimony as she can well afford to maintain her. 

It was she who seek divorce from her husband. Therefore, this court 

has come to unfailing conclusion that the petitioner is entitled to divorce 

but she is not entitled to get the relief of permanent alimony and 

maintenance. Hence, Issue No. IV and V are decided accordingly.      
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O  R   D  E   R 

19.  In the result, the suit is decreed on contest. The marriage 

between the petitioner and the respondent solemnized on 03-07-2009 is 

hereby dissolved by decree of dissolution of marriage. Parties shall bear 

their own cost.   

 Prepare the decree accordingly.   

20. Given under my hand and seal of this court, on this 7th day of 

May 2021. 

21. The judgment is digitally signed and all concerned will act 

accordingly. 

 

 (C.B. Gogoi) 

          District Judge, 

                  Sonitpur::Tezpur.

  
Dictated and corrected by me. 

 
 
 

(C.B. Gogoi) 

District Judge, 

Sonitpur, Tezpur. 

 

 

 

A N N E X U R E 

 

Petitioner’s Witnesses. 

 

1. PW 1  -  Smti Chumki Chakraborty, petitioner.  

2. PW 2 - Sri Shyamaal Chandra Chakraborty. 

 

  

  (C.B. Gogoi) 
      District:Judge,
             Sonitpur::Tezpur. 
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