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IN THE COURT OF DISTRICT JUDGE, SONITPUR AT TEZPUR 

 

Title Suit (M) Case No. :- 59 of 2018. 
 

 

Present :-   Sri C.B. Gogoi, 
  District Judge. 
Sonitpur::Tezpur. 

 
 

Petitioner  :-  Smti. Arati Mandal Biswas,  
   Wife of Sri Nikhil Chandra Mandal, 

   D/o- Late Manmohan Biswas 
   Resident of Murhateteli, 
   P.O. & P.S. Tezpur, Mouza: Bhairabpad 

   District- Sonitpur, Assam. 
 

 

-Vs- 

 

 

Respondent :- Sri Nikhil Chandra Mandal,  

  Son of Lt. Dharani Mandal, 

   Resident of Aambagan, Amarchariali, 
   South Bhomraguri P.O.-Aambagan 
   P.S.- Rupohihat, District- Nagaon 

  Assam. 

   

 

  

Counsel for the Petitioner :- Mr. D. Bose, Advocate. 
 

 
Counsel for the Respondent :- Mr. A.K. Paul, Advocate. 

 
 
Date of Argument :- 16-03-2021. 

 
 
Date of Judgment :- 24-03-2021. 
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J U D G M E N T 

 

1. This is an application u/s 27 (1) (d) of the Special Marriage Act, 1954 for 

dissolution of marriage by decree of divorce.    

2.  The contention of the petitioner is that both the petitioner and 

respondent were husband and wife and Hindu by faith. Marriage between the 

petitioner and respondent was solemnized on 26-04-2011 at Mahabhairab 

Temple, Tezpur as per Hindu Rites and Customs in presence of family 

members, friends and well wishers. Subsequently, the marriage was registered 

under the Special Marriage Act, 1954 on 06-06-2011 and a marriage certificate 

to that effect being Marriage Certificate No. 192/2011 dated 06-06-2011 was 

obtained from the Office of District Marriage Officer, Sonitpur, Tezpur. 

3. After the solemnization of marriage petitioner and respondent resided in 

the house of respondent at Aambagan, Nagaon and thus their marriage was 

consummated.  

4.   However, it is stated that this is the second marriage of the respondent 

as his first wife expired and daughter was married. 

5.  It is alleged that after the marriage the petitioner came to know that the 

respondent has been suffering from heart disease and had a pace-maker fitted 

but concealing this vital fact respondent married the petitioner. Nevertheless, 

petitioner being a devoted wife treated the respondent at Dispur Hospital, 

Guwahati on 23-05-2012 and as advised by doctor respondent was shifted to 

Hyatt Hospital, Guwahati and underwent heart surgery on 03-06-2012. On 11-

06-2012 respondent was discharged from Hyatt Hospital, so, petitioner brought 

her husband to Tezpur at her elder sister’s residence for better care and 

treatment but, at Tezpur respondent was again admitted in EMM Hospital for 

further treatment and thus petitioner performed all her duties towards her 

husband being a responsible and caring wife and gradually respondent become 

fit and the relation between the petitioner and respondent was normal until 

December, 2013. 

6. It is further pleaded that after the respondent become healthy and fit he 

became insensitive and rude towards the petitioner and started misbehaving 
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with her, put restrictions in her social life and the respondent even did not allow 

the petitioner to go to kitchen and prepare food rather he engaged the maid to 

prepare food for him. Petitioner tolerated all this ill hoping to prevail good sense 

to respondent in the coming days. It is also stated that in the meantime 

petitioner got sick and she left for Tezpur for her treatment at the residence of 

her elder sister but after recovery when she went to her matrimonial house 

after 7 days the respondent abused her physically on 02-08-2015 did not offer 

her food, left her when she was sleeping and he even tried to strangulate her 

with a view to kill her but petitioner somehow managed to escape and came 

back to Tezpur and took shelter in the house of her elder sister, the respondent 

also did not allow to take back her belongings rather he threatened not to visit 

his house again. Finding no way out, petitioner had to take shelter in the house 

of her elder sister since then the respondent never visited her. 

7. In the meantime respondent issued Advocate’s notice to petitioner on 19-

08-2015 requesting her to come back to his company when the petitioner along 

with her elder sister went to matrimonial house on 28-08-2015, the respondent 

did not allow them to enter his house rather he used slang language and 

insulted her elder sister, finding no alternative petitioner had to come back to 

Tezpur. 

8. The family members of the petitioner have tried to reconcile the matter 

and to save the marriage of the petitioner with respondent but due to his 

adamant attitude it has gone in vein. 

9. In the meantime, petitioner filed a M.R. case No. 163/2015 in the Court of 

Judicial Magistrate, First Class, Sonitpur, Tezpur u/s 125 Cr.P.C. following which 

the respondent appeared in Court filed his written statement and later on 

compromised the matter and agreed to pay Rs. 3,500/- per month as 

maintenance to the petitioner and till date respondent has been paying monthly 

maintenance. 

10. On 20-02-2018 the petitioner visited the matrimonial house and brought 

back her “Stridhan” properties. It is stated that petitioner has no source of 

income, she entirely dependent on the income of her husband for her food, 

cloth and shelter so, she requires financial support to maintain her. The 

respondent being a retired DSP, he earns about Rs. 35,000/- per month as 

pension and he has no other dependent to support. 
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11. Petitioner also stated that she never forget the cruelty meted out to her 

by her husband (respondent). So, she claims an amount of Rs. 5,000/- (rupees 

five thousand) per month as pendent-lite and some of Rs. 8,00,000/- (rupees 

eight lakh) as permanent alimony which she is legally entitled to. 

12. Since, the petitioner reside within the jurisdiction of this Court, and 

therefore, she filed this case praying for dissolution of marriage by decree of 

divorce as provided u/s 27 (1) (d) of Special Marriage Act, 1954 and also 

praying to pass order for grant of permanent alimony and maintenance 

pendent-lite as may be deem fit and proper. 

13. Receiving the notice the respondent entered his appearance in Court 

through his learned counsel and filed his written objection stating inter alia that 

the proceeding is not maintainable in law and fact as there is no cause of action 

that the petitioner has filed the case seeking decree of divorce which is for 

illegal gain and the respondent denied all the allegations made by the petitioner 

in her petition as wholly false and concocted. 

14. It is contended that at the time of performance of marriage petitioner was 

more than 48 years old and the respondent was around 64 years old and he 

had to marry second wife because of death of his first wife and marriage of his 

daughter. Respondent denied that he conceal from the petitioner that he has 

heart disease and fitted pace-maker. It is contended that marriage between the 

petitioner and respondent was an arranged marriage with involvement of family 

members of both sides and petitioner also desires a life partner to reduce her 

dependency and respondent also agreed to marry her to obviate his loneliness 

and the hope of getting care and emotional support at his later period of life. 

The respondent took voluntary retirement on health ground in the year 2000 

and took pace-maker in the year 2005 and married the petitioner at the age of 

64 knowing the age of the petitioner well and there is no question of any 

concealment of fact to petitioner by the respondent but he denied that his wife 

had taken any care of him during the period of heart ailment of the respondent. 

15. The respondent denied the allegation of the petitioner in paragraph 4 to 6 

of her petition as baseless and concocted made with ulterior motive to get 

divorce by misleading facts before the Court. 

16. Respondent has a daughter who was given in marriage so he is a 

responsible person and desires to live a modest life in the society but, after few 
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days of his heart surgery the petitioner subjected him mental and physical 

torture. 

17. It is contended that petitioner did not solemnized the marriage with 

respondent to become his life partner but did so keeping an eye on his property 

stood in the name of his daughter. The petitioner instead of giving emotional 

and mental support to the respondent, she used to live in a different room and 

never cooked food and do any household work as normal woman does. Since, 

the respondent has no other family members he had to take help of domestic 

helper by paying Rs. 3,300/- per month besides providing food. It is stated that 

on 02-08-2015 respondent did not insult or abuse her which are false and 

baseless allegations. Respondent being a heart patient he could not take 

tensions but the petitioner had the bad habit of frequently visiting her elder 

sister’s house at Tezpur without just and reasonable cause. 

18. It is further pleaded that on 03-08-2015 the petitioner left the 

matrimonial house of the respondent at Tezpur, but she did not return to his 

matrimonial home following which respondent had to issue Advocate’s Notice 

requesting the petitioner to resume the conjugal life. He also denied that he 

ever used slang language and insulted the elder sister of his wife. As a matter 

of fact; the house of the sister in which the petitioner made frequent visit was 

not her own sister and it is alleged that she never agreed to reconcile the 

matter to resume conjugal life. It is also stated that the respondent has been 

giving Rs. 3,500/- per month only to the petitioner without any fault on the part 

of him. 

19. This is also the case of the respondent that since the grant of 

maintenance order by Court on 19-01-2016 u/s 125 Cr.P.C. he has been 

regularly paying the maintenance from his limited income of pension. 

20. Respondent denied the averments made by the petitioner in Para 10 of 

the petition which are all false and concocted. The petitioner did not leave any 

“Stridhan” in the matrimonial house rather she took away one gold necklace of 

his former wife from his almirah. 

21. It is denied that the respondent is getting Rs. 35,000/- per month as 

pension rather he is getting monthly pension of Rs. 23,056/- per month. He has 

no other source of income except his pension and being a retired and lone 

person he could not do all the household works by himself for which he had to 
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hire domestic servants and has been paying salary of Rs. 1300/- for cleaning 

and washing in his house. Respondent also engaged one lady namely Kumudini 

Roy for the whole day to cook food for him. Moreover, respondent being a 

heart patient he spent more or less Rs. 5,00,00/-. After his heart surgery he has 

to take medicine of Rs. 2000/- per month/-. Moreover, he has to go to 

Guwahati after every 2/3 months for check up and investigation of his disease. 

In the month of March, 2018 he has to spend around Rs. 50,000/- at Down 

Town Hospital at Guwahati and still he is under advice of the doctor for his 

treatment. Respondent has to take financial help from his son-in-law and in 

such circumstances if monthly maintenance is ordered as prayed for, the 

respondent will be put in great difficulties. 

22. Respondent has no capacity to pay permanent alimony of Rs. 8,00,000/- 

as demanded. It is pleaded that the petitioner file this application seeking 

decree of divorce from the respondent only to earn money by taking advantage 

of beneficial legislation. So, she is not entitled to such benefit. Respondent also 

objected to grant of permanent alimony which is not justifiable in law and 

equity, hence, he prayed to dismiss the application. 

23. Based on the pleadings of the parties, the following issues were 

formulated: 

I. Whether since the date of solemnization of marriage between the 

petitioner and respondent on 26-04-2011 at Mahabhairab Temple, 

Tezpur followed by registration of marriage under the Special 

Marriage Act, 1954 on 06-06-2011, the respondent treated the 

petitioner with cruelty as alleged ? 

II. Whether the petitioner is entitled to decree of divorce and any 

other relief or reliefs under the law and equity ? 

 

Discussions, Decisions and Reasons thereof : 

 

24. For the sack of convenience both the issues are taken up together for 

discussion. 

25. The learned counsel appearing for the petitioner submitted with force that 

the petitioner married the respondent at the late stage of her life with the hope 

of living a peaceful life with the respondent but all her dreams shattered soon 
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after solemnization of her marriage as the respondent married her by 

suppressing vital fact of his serious ailment. Nevertheless, the petitioner 

performed her duties sincerely as a true wife and served the respondent with all 

the compassion and take all the required care during his difficult time of 

undergoing treatment at Hospital and also bear all the pain at the time of his 

treatment in different hospital but it is submitted that after recovery from his 

ailment the respondent treated her with cruelty, forcing her to stay in the house 

of her elder sister at Tezpur Town and forced her to file this petition seeking 

decree of divorce from the respondent. 

26. Apart from her own evidence the petitioner adduce evidence of other 3 

(three) witnesses supporting her stance that after marriage the respondent 

maltreated her, making her life miserable. So, on this ground petition for 

divorce is deserved to be allowed. 

27. On the other hand, the learned counsel appearing for respondent also 

fairly submitted that given the conduct of the petitioner the respondent had to 

face severe bitterness in his life after marrying petitioner as his second wife but 

now he also desires to get rid of the petitioner even though he did not admit 

the allegations of the petitioner. 

28. Having heard the contentions of the learned counsels appearing for both 

sides and on careful scrutiny of the pleadings of the petitioner as well as the 

written statement of the respondent one thing is crystal clear that the petitioner 

married the respondent on 26-04-2011 at Mahabhairab Temple, Tezpur as per 

Hindu Rites and Customs in presence of family members, friends and well 

wishers and subsequently, registered their marriage under the Special Marriage 

Act, 1954 and obtained Marriage Certificate No. 192/2011 dated 06-06-2011 

from the District Marriage Officer, Sonitpur, Tezpur. 

29. Though after marriage, the petitioner lived with the respondent at his 

residence at Aambagan, Nagaon and initial days of their married life was 

peaceful but after every passing day of married life, the petitioner came to 

know that respondent married her by suppressing fact that respondent had 

been suffering from heart ailment and having pace-maker. Nevertheless, the 

petitioner took all the necessary care of the respondent and treated the 

respondent in the Hospital who undergone surgery at Hyatt Hospital on 03-06-

2012 and after recovery she brought her husband to Tezpur, at her elder 
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sister’s residence for better treatment. Again her husband was admitted in EMM 

Hospital wherein petitioner had performed all the responsibility of taking care 

and affection of her husband following which he become healthy but after 

improving the health condition the respondent became inhuman and insensitive 

towards her and misbehaved her, put undesired restrictions on her day to day 

life, deprived her from food and sleep since December, 2013. But, she tolerated 

everything with a hope that in due course her husband will mend his conduct 

and shower all the love and affection to the petitioner but, all her dreams 

shattered when the respondent physically abused her on 02-08-2015 and 

deprived her from food and sleep and even tried to kill her by strangulation. 

But, she somehow escaped and left to the house of her elder sister at Tezpur. 

30. Respondent also threatened her not to visit his house again. Subsequent 

to this on 19-08-2015 respondent sent Advocate’s notice to the petitioner and 

when the petitioner visited his house on 28-08-2015 she was misbehaved by 

respondent by using slang language and also insulted her elder sister thereby 

pushed the petitioner to such a stage that there remains no chance of 

reconciliation. Petitioner was also forces to file petition u/s 125 Cr.P.C. in the 

Court of Magistrate First Class, Tezpur seeking maintenance and also petition 

seeking an amount of Rs. 5,000/- per month as pendent-lite and Rs. 8,00,000/- 

as permanent alimony. All this facts have been stated by the petitioner Smti 

Arati Mandal Biswas as PW1 duly corroborated by her other two witnesses 

namely, PW2 Geeta Biswas and PW3 Gitanjali Mech. In this regard it is to be 

noted that as against the evidence of the petitioner, the respondent has not 

adduce any evidence to buttress to evidence of the petitioner side. 

31. Though all the three prosecution witnesses have been duly cross-

examined by the learned counsel for the respondent but failed to discredit them 

in material particulars on the relevant point of cruelty meted out to the 

petitioner by the respondent (husband). Apart from seeking decree of divorce 

by the petitioner she also sought maintenance as well as permanent alimony 

from the respondent and it is evidence that during the course of proceeding 

based on a compromise between the parties the petitioner has been receiving 

Rs. 3500/- per month from the respondent as maintenance and also received 

Rs. 20,000/- towards permanent alimony pendent-lite in terms of order of the 

Hon’ble High Court. 
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32. It is also seen that as against the claim of the petitioner, she however, 

could not say affirmatively, the monthly income of the respondent. In one point 

she stated that her husband being a retired DSP earns Rs. 35,000/- per month 

as pension and he has no other dependent. But, in her cross-examination, she 

could not say affirmatively whether her husband has been drawing Rs. 23,056/- 

per month as pension and stated that even though she claim that her husband 

earns Rs. 35,000/- as pension in her petition and evidence but she is not sure 

about it. 

33. On the other hand the learned counsel appearing for respondent 

submitted that respondent is a retired DSP and he earns Rs. 23,640/- per 

month as pension. Therefore, the petitioner has claimed exaggerated amount 

by suppressing the material fact which is not true. To substantiate his 

contention learned counsel for respondent has submitted that the bank account 

statement of the respondent shown that respondent has been drawing monthly 

pension of Rs. 23,640/- per month till 2019, but, he has not given the up to 

date statement of actual pension received by the respondent. 

34. It is the submission of the learned counsel for respondent that the 

pension remains the same and with this minimal pension respondent could not 

afford to pay permanent alimony of Rs. 8,00,000/- as claimed by the petitioner 

which is highly unjust. 

35. Moreover, respondent has been suffering from serious ailment and every 

passing day his requirement of money on health ground is increasing day by 

day which fact is duly admitted by the petitioner in her petition and evidence as 

well. Now, the condition of the respondent is such that he needs daily 

medication to continue his life ahead. In such a situation the Court may pass 

just a reasonable alimony so that no prejudiced is caused to the interest of 

respondent. 

36. Now, having carefully and closely analyzing the rival pleadings and 

evidence of the petitioner one thing is crystal clear before this Court is that the 

petitioner and respondent has been residing separately since 28-08-2015 and 

since then the respondent has not been taking any care or made any attempts 

to take back the petitioner to his company except sending legal notice through 

lawyer asking the petitioner to go back to his company but, as is evident when 
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the petitioner along with her sister visited his house, the respondent maltreated 

and abused the petitioner. 

37. From the pleadings of the respondent, it is also apparent that he also 

desires to get rid of the petitioner from his life which clearly suggested that he 

is no longer interested to take back the petitioner as his wife and resume the 

conjugal life.  

38. True it is that, there is no proof of physical assault or cruelty upon the 

petitioner by the respondent but the cruelty is not confined alone in physical 

cruelty but it may be mental cruelty. Given the clear narrative by the petitioner, 

it is proved that long negligence and lack of concern of the respondent towards 

his wife without having any maintenance, not to speak of offering any love and 

affection clearly amounts to cruelty. 

39. It is the admitted fact that the petitioner married with the respondent at 

the very late age of her life at the age of 54, only with the hope of getting 

shelter and companion during the last days of her life. But, all her hopes 

reduced into ashes soon after her marriage with the respondent contrary to 

this, the respondent also failed to disprove her contention with any cogent and 

credible evidence. 

40. Admittedly, respondent is a retired DSP. Even though, he disputed his 

earnings with their of the earnings he has as claimed by the petitioner, but, one 

thing is crystal clear that he has been getting regular pension irrespective of his 

expenses incurred by him on medical count. 

41. Therefore, it is apparent from the above discussion that it is no longer 

desirable/ beneficial to either party as the relation between the petitioner and 

respondent become sour. Under such circumstances, the only way out for them 

is to live separately for the rest of their life since their relation reached the point 

of no return. 

42. As such, this Court comes to unfailing conclusion that forcing the parties 

to live together any more rather amount to cruelty to them. Therefore, this 

Court after considering all aspects well convinced that the respondent subjected 

the petitioner to mental cruelty and this is a fit case to grant divorce by way of 

dissolution of marriage. As such, both the issues No. 1 and 2 are decided 

accordingly. 
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43. Before parting, another aspect left to be decided is the claim of 

permanent alimony as well as increase of maintenance from Rs. 3500/- to Rs. 

5,000/- per month. It is to be noted that as admitted by both the petitioner and 

respondent, now petitioner has been receiving an amount of Rs. 3,500/- 

(Rupees Three Thousand Five Hundred) only per month as maintenance. But, 

the petitioner claim Rs. 8,00,000/- (Rupees Eight Lakh) only as permanent 

alimony which is however disputed by respondent citing his nominal pensionary 

income of Rs. 23,056/- and increasing expenses on medical count due to his old 

age ailments and the cost incurred in engaging domestic help to look after him  

contrary to the claim of the petitioner that he earns pension of Rs. 35,000/- per 

month. The petitioner on the other hand, failed to prove any concrete evidence 

in Court showing a definite fix income of the respondent and immovable 

property etc. Therefore, the actual income of the respondent remains under the 

cloud of doubt, except the admission of the respondent that he is a retired DSP 

and drawing monthly pension. The respondent also could not show exact proof 

of pensionary income in Court and admitted of having possession of any 

immovable property of value. Moreover, petitioner also could not establish that 

the respondent has other property and other source of income apart from his 

pension. True it is that the age of both the petitioner and respondent are 

increasing and both need money to sustain their lives which is undeniable 

under the circumstances of the case. 

44. Therefore, considering all the essential facts into account and keeping in 

mind the existing income of the respondent and the increasing requirement of 

both sides and keeping in mind the ever escalating price rise of every 

commodities and to provide the petitioner an opportunity to lead a modest life 

commensurate with the income of her husband, this Court deem it appropriate 

to increase the monthly maintenance from Rs. 3500/- to Rs. 4000/- per month 

and grant Rs. 1,50,000/- (Rupees One Lakh Fifty Thousand) only as permanent 

alimony which in the considered estimation of this Court is justified in the given 

circumstances of the case.  

45. In view of the finding of this Court, the marriage between the petitioner 

and respondent performed on 26-04-2011 as per Hindu Rites and Customs and 

on 06-06-2011 as per Special Marriage Act, 1954 is dissolved by a decree of 

dissolution of marriage. 
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46. Consequently, in terms of the findings recorded in the judgment, the 

Misc.(J) Case No. 19/2018 praying for permanent alimony also stands disposed 

off. Decree be prepared accordingly. 

47. The Judgment is digitally signed and delivered in the Open Court on this 

24th day of March, 2021 and all concerned will act on it accordingly. 

 

 

  (C.B.Gogoi) 
          District Judge, 
                  Sonitpur::Tezpur.  

Dictated and corrected by me. 
 
 

 
 

    (C.B.Gogoi) 
  District Judge, 
Sonitpur, Tezpur. 
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           APPENDIX 
 

 

      Petitioner’s Witnesses. 

 

1. PW 1  -  Smti Arati Mandal Biswas.  

2. PW 2  - Smti Geeta Biswas. 

3. PW 3 -  Gitanjali Mech. 

  

   E X H I B I T S 

 

 Exhibit 1   - Case record (proved in original) filed by petitioner 

      in the Court of Ld. Judicial Magistrate, 1st Class, 

      Sonitpur Tezpur being MR Case No. 163/2015. 

 Exhibit 2  - Petition filed by the petitioner Arati Mandal u/s 125 

     Cr.P.C. 

 Exhibit 3  - Written Statement of Opposite Party.  

  

  

  (C.B.Gogoi) 
      District Judge, 
                        Sonitpur::Tezpur. 
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