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Misc.(Crl) Case No. 299/2021 

O R D E R 

 

14-09-2021 

This is an application u/s 438 Cr.P.C. filed by accused/petitioner Sri 

Nalini Saikia seeking pre-arrest bail in connection with Tezpur P.S. Case No. 

1790/2021 u/s 376/420/448/325/506 IPC. 

I have heard the learned lawyers appearing for both sides and 

carefully gone through the contents of the case diary received today. 

Learned counsel appearing for the State submitted that the case 

diary reveals prima facie materials against accused for commission of alleged 

offences and given the nature of the offences alleged, accused do not 

deserve pre-arrest bail. 

On the other hand, informant through her advocate also filed 

objection petition praying for refusing bail to accused contending that 

accused has been threatening the informant of dire consequences of 

throwing acids on her and committing rape on her daughter through another 

person. Therefore, it is contended that given the eminent threat caused by 

accused to the informant and her daughter it is unsafe to allow the accused 

to go on pre-arrest bail as he will continue to pose as a threat to the victim 

and her daughter. 

The learned counsel Imtiaz Ansari appearing for the 

accused/petitioner arduously contended that an out and out false case has 

been filed against the accused only to settle scores. It is contended that 

none of the ingredients enumerated in Section 375 of the IPC have been 

attracted in the present case so as to refuse bail. According to learned 

counsel, the truth is that the informant cum alleged victim is a divorcee 

having a girl child and she has been in close relationship with the accused 

for the last 10 (ten) years and they have consensual sex on numerous 

occasions. Now, while the accused is unable to fulfill her ever increasing 

demands this false case has been filed on some imaginary and concocted 

grounds. There is absolutely no offence committed by accused u/s 376 IPC 
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as alleged. The other allegations of criminal intimidation and threat etc are 

all false and concocted. 

Having heard the learned lawyers appearing for both sides and on 

careful perusal of case diary, it reveals that there is allegation of physical 

relation by accused with the victim by obtaining her consent by putting her 

in fear of death or hurt. In this connection, it is necessary to reproduce the 

definition of rape as enumerated in Section 375 of IPC 

“375. Rape.—A man is said to commit “rape” if he—  

(a) penetrates his penis, to any extent, into the vagina, mouth, urethra or anus of a 

woman or makes her to do so with him or any other person; or  

(b) inserts, to any extent, any object or a part of the body, not being the penis, into 

the vagina, the urethra or anus of a woman or makes her to do so with him or any other 

person; or  

(c) manipulates any part of the body of a woman so as to cause penetration into the 

vagina, urethra, anus or any part of body of such woman or makes her to do so with him or 

any other person; or  

(d) applies his mouth to the vagina, anus, urethra of a woman or makes her to do so 

with him or any other person,  

under the circumstances falling under any of the following seven descriptions:—  

First.—Against her will.  

Secondly.—Without her consent.  

Thirdly.—With her consent, when her consent has been obtained by putting her or 

any person in whom she is interested, in fear of death or of hurt.  

Fourthly.—With her consent, when the man knows that he is not her husband and 

that her consent is given because she believes that he is another man to whom she is or 

believes herself to be lawfully married. Fifthly.—With her consent when, at the time of giving 

such consent, by reason of unsoundness of mind or intoxication or the administration by him 

personally or through another of any stupefying or unwholesome substance, she is unable to 

understand the nature and consequences of that to which she gives consent.  

Sixthly.—With or without her consent, when she is under eighteen years of age.  

Seventhly.—When she is unable to communicate consent.  

Explanation 1.—For the purposes of this section, “vagina” shall also include labia 

majora.  

Explanation 2.—Consent means an unequivocal voluntary agreement when the 

woman by words, gestures or any form of verbal or non-verbal communication, communicates 

willingness to participate in the specific sexual act:  

Provided that a woman who does not physically resist to the act of penetration shall 

not by the reason only of that fact, be regarded as consenting to the sexual activity.  

Exception 1.—A medical procedure or intervention shall not constitute rape.  
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Exception 2.—Sexual intercourse or sexual acts by a man with his own wife, the wife 

not being under fifteen years of age, is not rape.” 

Now, on perusal of the statement of the victim recorded by 

Magistrate u/s 164 Cr.P.C. it transpires that the victim met accused in the 

year 2013 and developed affairs with him and accused asked her to divorce 

her husband and accordingly in the year 2016 she obtained divorce from her 

husband but thereafter, accused did not marry her. It is also stated that 

from 2018 to 2019 she stayed in her mother’s house but in the year 2019 

accused took her to Bamungaon and whenever she insist to marry her, 

accused threatened her at the point of gun and told her to stay with him in 

that manner till her old age. It is stated that accused blackmailed her took 

nude photos of her physical act and threatened to viral the same in social 

media and also threatened to pour acid on her. Accused committed physical 

relation with her on the promise of marriage and under threat following 

which she had to carry out abortion twice. It is also alleged that on 22-08-

2021 at 8 PM accused visited her house and threatened to open the gate, 

snatched away her mobile phone and threatened to kill her with dao. 

Accused also threw her mobile into her face causing fracture on her face 

causing loss of her eye vision. Accused also threatened to pour acid and 

commit rape on her daughter by another person. 

Even though, learned counsel Imtiaz Ansari appearing for 

accused/petitioner contended that there is absolutely no ingredients of 

offence u/s 375 IPC attracting punishment u/s 376 IPC contending that the 

photos annexed by him with the bail application speaks volume how the 

alleged victim has been roaming free with the accused for the last ten years 

therefore, whatever physical relation accused had with the victim are all as a 

result of consent. But, on mere reading of Section 375 IPC it appears that 

even though the victim gave her consent but on consideration of the 

statement of victim given by her before Magistrate u/s 164 Cr.P.C. it appears 

that accused obtained her consent by putting her in fear of death or hurt 

and she gave consent to such act as she was interested with the person and 

accused had physical relation with her consent when accused knows that he 

is not her husband. Therefore, prima facie the act of accused fall within the 

parameters of description number thirdly, and fourthly of Section 375 IPC. 
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It is to be noted that active understanding of the actions and 

consequences on the part of the victim is very important as the consent 

based on a “misconception of fact” is not consent. Where a woman engaging 

in sexual relation on false promise of marriage, her “consent” is based on 

“misconception of fact” and such sexual act amount to rape. Where a 

woman does not “consent” to sexual act described in main body of Section 

375 IPC offence of rape has occurred (2019 9SCC 608). 

In cases of rape and consensual sex, the court must examined 

whether the accused have actually wanted to marry the victim, or had 

malafide motives, and had made a false promise to this effect only to satisfy 

his lust, as the latter falls within the ambit of cheating or deception. 

In a recently delivered judgment by Hon’ble Supreme Court in Crl. Apl 

No. 883 of 2021 Harjit Singh… Appellant Vs. Inderpreet Singh @ Inder & 

Anr. .. Respondent the Hon’ble Supreme Court has discussed several 

judgments in which the parameters of granting bail have been laid down and 

finally deduce the few guidelines in the matter of granting bail which are as 

under: 

“It is well settled that, among other circumstances, the factors to be 

borne in mind while considering an application for bail are: 

(i) whether there is any prima facie or reasonable ground to believe 

that the accused had committed the offence; 

(ii) nature and gravity of the accusation; 

(iii) severity of the punishment in the event of conviction; 

(iv) danger of the accused absconding or fleeing, if released on bail; 

(v) character, behaviour, means, position and standing of the 

accused; 

(vi) likelihood of the offence being repeated; 

(vii) reasonable apprehension of the witnesses being influenced; and 

         (viii) danger, of course, of justice being thwarted by grant of bail.”  

 

Section 438 Cr.P.C. prescribed the circumstances under which pre-

arrest bail can be granted by court as under: 
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“438. Direction for grant of bail to person apprehending arrest.---(1) Where 

any person has reason to believe that he may be arrested on accusation of having committed 

a non-bailable offence, he may apply to the High Court or the Court of Session for a direction 

under this section that in the event of such arrest he shall be released on bail; and that Court 

may, after taking into consideration, inter-alia, the following factors, namely— 

i. the nature and gravity of the accusation; 

ii. the antecedents of the applicant including the fact as to whether he has previously 

undergone imprisonment on conviction by a Court in respect of any cognizable 

offence; 

iii. the possibility of the applicant to flee from justice; and. 

iv. where the accusation has been made with the object of injuring or humiliating the 

applicant by having him so arrested, either reject the application forthwith or issue 

an interim order for the grant of anticipatory bail; 

Provided that, where the High Court or, as the case may be, the Court of Session, has not 

passed any interim order under this Sub-Section or has rejected the application for grant 

of anticipatory bail, it shall be open to an officer in-charge of a police station to arrest, 

without warrant the applicant on the basis of the accusation apprehended in such 

application. …..” 

Coming back to the facts of the present case, it is manifest that 

accused has been exploiting the situation and as stated by the victim there is 

a danger looming large on her as well as on her growing daughter of causing 

irreparable loss by accused in the event accused is allowed to roam free on 

bail because there is every likelihood of accused causing danger to the 

informant and her daughter at any moment. 

It is a case which needs proper investigation covering larger aspect of 

safety and security of the victim as the kind of act indulged by accused has 

been on the rise in the society sending a wrong signal to our younger 

generation. There should not be a sense of feeling of screening punishment 

in the mind of persons who are indulging in the commission of heinous crime 

like the present one.  

In view of the forgoing reasons and discussions, this court do not 

consider it a fit case to extend the benefit of pre-arrest bail to accused Sri 

Nalini Saikia. In the result, bail petition stands rejected. 

Send back the case diary in seal cover. 

  Accordingly, Misc(Crl.) case stands disposed off. 

Sessions Judge 
               Sonitpur, Tezpur 


