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Present Mr. C. B. Gogoi, Sessions Judge, 

Sonitpur, Tezpur 

Misc.(Crl) Case No. 70/2021 

O R D E R 

 

09-03-2021 

  This is an application u/s 439 of Cr.P.C. filed by Anil Sarkar seeking bail 

 for accused Mithun Sarkar in connection with Dhekiajuli P.S. case No. 26/2021 

 u/s 448/376 IPC. 

  I have heard the learned lawyers appearing for both sides and also gone 

 through contents of the case diary. Allegation in the FIR is that on 06-01-2021 at 

 about 12 midnight while the informant was sleeping along with her niece inside  

 her own house accused Mithun Sarkar allegedly trespassed into her room by 

 opening the door and forcefully committed rape on her by putting her mouth 

 shut. Based on the information, police arrested the accused on 09-02-2021 and 

 since then, accused has been in jail. 

  Learned PP contended that the allegation against accused is very serious 

 in nature who committed rape on the victim by entering into her house at 

 midnight, therefore, learned PP objects bail. 

  On the other hand, learned counsel Dulumoni Sinha appearing for 

 accused contended that it was an open and shut case as the physical relation 

 between the two took place as a result of consent of the alleged victim which 

 fact have been revealed by the conduct of the alleged victim who disclosed the 

 alleged incident after lapse of 12 days. Had there been truth, she could have 

 divulge the fact immediately after the incident which she did not because of her 

 consent with the alleged act. 

  Having perused the case diary, it is seen that the alleged victim is a 

 married woman and 30 years old and accused is her neighbor and her husband 

 work outside at Rangapara. The alleged incident occurred on 06-01-2021 but FIR 

 was lodged only on 18-01-2021 after lapse of 12 days of the alleged incident.  

 Moreover, in her statement before police she stated that when accused 

 committed the offence, she tried to shout but because of threat by accused to   
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  kill her husband she did not, but, her niece ran away following which 

 accused also fled from her house. 

  As it appears the victim appears to be consenting party which fact has 

 been probabilized by the circumstances narrated by her in the case diary. 

 Therefore, even though learned PP raised objection against grant of bail but 

 considering the entire narrative of the case, accused Mithun Sarkar is enlarged 

 on bail of Rs. 20,000/- with one local surety of like amount I.D. Jail to the 

 satisfaction of the Elaka Magistrate. 

  Send back the case diary. 

  Misc(Crl.) case stands disposed off. 

   

          Sessions Judge 
 Sonitpur, Tezpur 
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