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HIGH COURT FORM NO. (J) 2. 
HEADING OF JUDGMENT IN ORIGINAL SUIT / CASE 

IN THE COURT OF THE CIVIL JUDGE, TEZPUR, SONITPUR 
 

Present: N.J. Haque, LLM, AJS 
Civil Judge 
Tezpur, Sonitpur 

2nd day of April, 2019 

TITLE SUIT NO. 46/2017 

Sri Sumit Sogani 
Son of Sri Laxmi Narain Sogani 
R/o Bargola Building,  
MS Road, Fancy Bazar, Guwahati 781001 
District – Kamrup (M), Assam 

-- Plaintiff     

  

-Vs.- 

1. Shajida Rahman 
W/o Md. Khairuddin Ahmed 
Vill & PO- Bhojkhowa Chapori 
District – Sonitpur, Assam 
 

2. Md. Khairuddin Ahmed 
S/o: Unknown  
Vill & PO- Bhojkhowa Chapori 
District – Sonitpur, Assam 
 

3. Sri Ranjan Choudhury 
S/o: Late Sita Nath Choudhury 
R/o – Nepali Patty 
PO- Tezpur 
District – Sonitpur, Assam 

----- Defendants 
 

“This is counter claim filed fordeclaring the 

plaintiff not a fit person to be continued as 
Attorney of the defendant’s no-1 & 3, look after, 

manage business of their out let and service 
station in the name of Kaliabhomra Service 

Station and for permanent injunction against the 
plaintiff with cost.” 

 
Ld. Advocate appeared for the plaintiff           : -None 
Ld. Advocate appeared on behalf of defendant: -Mr. P. Saikia 
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EXPARTE JUDGMENT ON COUNTER CLAIM 

Counter claimant’s case 

1. The defendants counter-claimants case appears to be in narrow campus 

is that M/S-Kaliabhomra Service Station” is a partnership firm and the 

defendants no-1 & 3 are the partners of the said firm and defendant no-

1 is the owner of the land where the said firm is situated. That the 

defendants sets up the above said firm and plaintiff never incurred any 

amount of money for setting up the said firm. It is further pleaded by 

the defendants that after completion of the said Service Station, the 

plaintiff came along with a company man with a proposal that he is 

ready to help the defendants in running business if they the defendants 

wish to take his guidance. Accordingly, some documents were prepared 

by the plaintiff without knowledge of defendants and include some 

terms in the Power of Attorney and Declaration and got registered the 

documents. At the time of execution of the documents the defendants 

had no knowledge about the contents of the documents. The plaintiff 

prepared the documents illegally by suppressing actual terms and 

conditions only for the benefit of plaintiff. That entire money was 

incurred by the defendant’s no-2&3 for setting up the said firm and the 

company also assisted the defendants for setting the firm. That 

defendant no-1 & 3 had appointed the plaintiff as their attorney to run 

the said business for unavoidable circumstances on behalf of them and 

in their names only to guide them. That all the employees and labour of 

the said service station were engaged by the defendants and not by the 

plaintiff. But prior ¾ months of filling this suit the plaintiff with an 

ulterior motive had engaged two employees in the said service station. 

That agreement No-457/2011 and Declaration No-4556/11 are void 

documents. That as per both the documents the plaintiff was given 

power to operate and to do all the business activities for the aforesaid 

business only in the name of the defendant no-1 & 3. That the plaintiff 

has no right to keep the said out let for forever as he claimed in the suit. 

The defendant no-2 also is the owner of the land where the service 
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station is situated. That the plaintiff by making false allegations filed FIR 

against the defendants only with a view to compel the defendants to 

come under his dictation. The Sell India Markets Private Ltd on-06/11/17 

informed the defendants that their firm have not picked up any Motor 

fuel in the month of October 2017 and on inquiry defendants came to 

know that plaintiff has issued several letters to the said company not to 

supply Motor fuel to the defendant’s outlet. The above said illegal 

activities of the plaintiff clears that his main purpose is to ruin and 

destroy the business of the defendants. The defendants on several 

times requested the plaintiff to come to Tezpur Sub-Registry Office 

together with the defendants to cancel the Power Attorney but he has 

not paid any heed to such request. Under the above said circumstances 

the defendants prayed in their counter-claim for declaration that plaintiff 

is not a fit person to be continued as Attorney by the defendants No-1 

&3 to look after and manage the business of their out let and service 

station in the name of Kaliabhomra Service Station and defendants 

further prayed permanent injunction against the plaintiff with cost of the 

proceedings. 

2. The plaintiff side failed to contest the counter claim of the defendant by 

filling any written statement on counter claim. The court counter claim 

proceeded exparte.  

3. In this case after framing of issues upon the suit and counter-claim the 

suit was adjourned for SBPH and subsequently, due to absence of the 

plaintiff the suit of the plaintiff was dismissed for default. The plaintiff 

side never turns up before the court for restoration of the suit. 

Accordingly, the court proceeded with the Counter-Claim of the 

defendants on exparte. 

4. In this case no discussions needs to be hold over the issues framed 

upon the suit of the plaintiff as the suit of the plaintiff dismissed for 

default.  

5. It is observed in this suit that although the plaintiff side failed to 

contest the counter-claim by submitting any written statement, my 
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predecessor in office due to oversight framed certain issues on counter 

claim and at this stage this court finds sufficient reasons for sticking out 

of those issues. Accordingly, in view of Order-14 Rule-5(2) of C.P.C, all 

the above issues framed on the counter-claim is hereby stricken out 

and in the forthcoming discussions those shall not be taken into 

consideration in deciding the contentions of counter-claim.  

6. The Defendants side during the time of evidence examined one witness 

and further adduced certain documents before this court in form of 

proved in originals. The credence of both oral and documentary of 

evidence adduced by the DW-1, remains un-shaken as the plaintiff side 

failed to cross-examine the DW-1. Hence, the evidence of DW-1 

remains un-rebutted.  

DISCUSSION, DECISSION AND REASONS FOR SUCH DECISION 

7. For the purpose of proper conclusions of the dispute in hand let us 

framed one issue to appreciate evidences of defendant side.  

“Whether the counter-claimant is 

entitled to get any reliefs as prayed 

for?” 

8. In this suit in hand, leaving apart the pleadings of the plaintiff side 

whose suit has been dismissed for default, if we peruse the pleadings 

of the defendant/counter claim then it divulges before this court that 

defendants claim based upon the facts that “M/S-KOILIABHOMRA 

SERVICE STATION” is a partnership firm and defendants no-1&3 are 

partners of the said firm. The defendants further pleaded that said firm 

was sets up by them over the lands belongs to all three defendants. In 

para No-18, of the written statement/counter claim, the defendants 

categorically claimed that ------------- 

That after sometime from the completion of the said 

Kaliabhomora Service Station, the plaintiff came 

along with a company man who had introduced the 

plaintiff with the defendants and told the defendants 

that the plaintiff is ready to help them in running the 
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said business if they wishes to take his guidance. The 

defendant then told him that if he agrees to guide 

them in the said business in the initial stage then 

they are ready to accept his service. The defendants 

then agreed his proposal but told him to include the 

terms that he will look after and manage the business 

of the firm along with the defendants. Accordingly, 

the plaintiff had prepared all those documents and 

told the defendants that those documents were 

prepared as per terms and conditions as agreed by 

both the parties and requested the said defendants 

to sign in those documents and register those 

documents. The defendant No.1 and 3 then on good 

faith without going through those documents put 

their signatures on those documents and registered 

those documents as per request of the plaintiff. 

Defendants had no knowledge about the contents of 

those documents. No copy of such documents were 

furnished to the said defendants. That these 

defendants came to know the actual contents of 

those documents when those documents (copies) 

were furnished to the defendants as per order of this 

Hon’ble Court. Those documents were prepared 

illegally by suppressing actual terms and conditions 

but only for the benefit of the plaintiff”. 

9. The defendants in their written statement cum counter claim admitted 

execution of Power of Attorney and one Declaration Deed in favour of 

the plaintiff although they claimed that contents of those documents 

were suppressed by the plaintiff and got registered those documents. 

The defendants further pleaded some illegal activities of plaintiff like 

writing letter to “Shell India Ltd” not to supply of motor fuel to the said 
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firm and engagement of two numbers of employees in the said service 

station.  

10. The pleadings of the defendants counter claimants makes it crystal 

clear that plaintiff was appointed as their attorney holder for looking 

after their partnership firm named Koliabhomra Service Station. Now to 

hold the plaintiff to be not a fit person to continue as Attorney of 

Defendants no-1 & 3, the copies of those Power of Attorney and 

Declaration Deeds needs to be perused by the court. Both the 

documents as per the versions of the defendants are registered and 

those still were not cancelled or revoked by the defendants. If the court 

remains unknown about the contents of the documents upon which the 

plaintiff is looking after the business firm of the defendants, then it will 

be very difficult to observe that what conditions actually violated by the 

plaintiff side. Where there are written registered agreement executed 

between the parties, in that circumstances oral versions of the parties 

not appears to be sufficient to draw any opinion.  

11. Admitted fact is that suit of the plaintiff was dismissed for default and 

now this court is deciding the written statement cum counter claim of 

the defendants. The defendant’s plea rest upon the fact that plaintiff 

being an attorney indulges himself to be with some illegal activities that 

ruins the business of the defendants. If, so then what conditions 

actually violated by the plaintiff that has be adjudicate first and for its 

proper adjudication the documents upon which the plaintiff is looking 

after the business firm of the defendants required to be perused. The 

defendants not filed any petition before this court to ask the plaintiff to 

produce the copies of the documents before this court. The defendant 

side even failed to submit any application for allowing them to adduce 

secondary evidence over the documents. The defendant side even 

failed to submit any certified copies of those documents before this 

court. The pleadings of the defendant’s makes it crystal clear that both 

the documents i.e. Power of Attorney 457/2011 and Declaration No-

4556/2011 dated-06/05/2011 are registered documents and in that 
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circumstances the defendant could have filed the certified copies of 

those documents before this court. The defendant/counter claimants 

failed to furnish any copies of those documents under which this court 

failed to hold the plaintiff to be unfit to continue as attorney of the 

defendants to run the business firm.  

12. Undoubtedly, the defendant’s side examined one witness before this 

court as DW-1 and who reproduced the contentions of the written 

statements cum counter claim in his evidence in chief along with certain 

documents. On perusal of the documents exhibited before this court it 

divulges that defendant submitted following documents before this 

court:- 

Ext-1 is the original Sale Deed No.823 of 2006, Ext-1(1) to 1(7) 

are the signatures of vendor Sri Ratan Kr. Dutta , Ext-1(8) to 

1(10) are the signatures of witness Sri Dhiren Ch. Dey, Noor , 

Mohammad and Mazibur Rahman, Ext-2 is patta Passbook of PP 

No.109 in the name of Sri Ranjan Choudhury, Ext-3 is the retailer 

supply agreement executed between Shell and M/S Kaliabhomora 

Service Station, Ext-4 & 5 are the Trade Licenses of M/S 

Kaliabhomora Service Station Ext-6 & 7 are the copies of 

Jamabandi of PP No.103 and 109 of Bhomoraguri, Mouza – 

Bhairabpad. Ext-8 is the letter dated 06-11-2017 issued by Shell 

to M/S Kaliabhomora Service Station , Ext-9 & 10 are the copies 

of revenue paid receipts , Ext-11 is the Firm registration 

certificate of M/S Kaliabhomora Service Station. 

13. All the exhibited documents proved and established the facts that 

defendant’s no-2 &3 are the owner of the land where the partnership 

firm named Kolibhomra Service Station is situated and defendant no-1 

& 3 are the partners of the said firm. But, all those documents failed to 

prove any facts against the plaintiff as to plaintiff involved with any 

illegal activities upon which he may be held to be not fit to continue as 

attorney of the defendants to look after their firm. The oral evidence 

adduced by the DW-1 remains unrebutted and unshaken and that does 
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not mean the facts asserted by DW-1, gives rise a strong presumptions 

against the plaintiff that he actually involved himself with some illegal 

activities that ruins the business of defendants. Although DW-1 in his 

examination chief in para no-7 asserted that plaintiff wrote letter to the 

company not to supply Motor fuel to their outlet but the defendants 

failed to adduce documentary proof of such facts before this court. The 

defendants having licensee under the Shell India Ltd, could have 

produce documents to prove such facts before this court. 

14. In a suit or counter-claim even the opponent side did not turns up 

before this court after filling their pleadings, still the burden lies upon 

the parties who asserted certain facts. Further the parties who remains 

present before the court in an exparte proceeding has to stood in his 

own leg first by way of adducing cogent and trustworthy evidences to 

substantiate his claim.  

15. In a lawsuit, the parties who asserted certain facts and prayed relief 

over those fact, has to prove those facts by adducing cogent evidences 

before this court. In this case in hand surprisingly, the defendant side 

failed to adduce any documentary forms of evidences like Power of 

Attorney and Declaration which are registered documents executed 

between the plaintiff and defendants/counter claimants and without 

perusal of those documents it is hardly possible to decide that plaintiff 

of this case failed to comply any of the conditions those incorporated in 

such documents. The defendant’s side further claimed that they were 

unknown about the contents of those documents and asked the plaintiff 

on several times to appear before Tezpur Sub-Registry Office for 

cancellation of the documents but the plaintiff did not pay any heed.  

16. If, really the defendant’s pleas are true, then defendants must have 

prayed cancellation of those documents before this court in their 

written statement cum counter claim. The defendants instead of doing 

that simply prayed declaration that plaintiff is not a fit person to be 

continued as Attorney of the defendants No-1 & 3 to look after and 

manage the business of their out let and service station in the name of 
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Koliabhomra Service Station on their behalf. The defendants in their 

prayer affirmed the plaintiff to be their attorney and plaintiff was 

engaged by them as their attorney to look after their business firm on 

executing two numbers of registered documents. Both the documents 

were not adduced by the defendant side during the time of hearing of 

this case. As such without consideration of those documents it will be 

very difficult to ascertain that plaintiff has infringed any of the 

conditions of those documents under which the plaintiff may be held to 

be unfit for looking after the firm of the defendants.  

17. Nowhere the defendants pleaded that documents executed between 

them, are not alive or they cancelled or revoke those documents in due 

course of time. Hence, in presence of two numbers of alive documents 

which are admittedly in force till date, this court cannot consider the 

plaintiff to be unfit as attorney of the defendants on the basis of the 

oral evidence of the defendant side.  

18. Undoubtedly, the suit of the plaintiff dismissed for default but that does 

not sets the defendants free from their burden of proof. Because, this 

court is deciding the counter claim of the defendants and burden lies 

upon the defendants to prove their specific pleas put forwarded against 

the plaintiff.  

19. Therefore in the light of above discussions this court is of considered 

opinion that defendants/counter-claimants failed to adduce any 

probable evidence to establish that plaintiff ruins their business interest 

upon which the court may turn the scale in their favour.  

20. Hence, this court not finds anything probable and cogent evidence 

under which this court may decide the plaintiff to be unfit to continue 

as attorney of the defendants for looking after business firm of 

defendant’s counter-claimant.  

21. In the light of discussions the defendant’s counter-claimants are not 

entitled to get any relief as prayed for.  
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ORDER 

22. In the result the counter claim of the defendants dismissed without any 

cost. No order of cost ordered as the counter claim proceeded in 

absence of the plaintiff.  

23. Prepare a decree accordingly.  

24. Judgment is pronounced and delivered in open court under the hand 

and seal of this court on 13th day of March 2019.  

 

CIVIL JUDGE, SONITPUR 
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APPENDIX 

 
1. Defendant’s witnesses:- DW-1 Sri Ranjan Chaudhary 

 
2. Defendant’s exhibits    :-  

Ext-1 Sale Deed No.823 of 2006 
Ext-1(1) to 1(7) signatures  
Ext-1(8) to 1(10) signatures  
Ext-2 is Patta Passbook of PP No.109  
Ext-3 agreement  
Ext-4&5 Trade Licenses 
Ext-6 & 7 copies of Jamabandi  
Ext-8 is the letter dated 06-11-2017  
Ext-9 & 10 are the copies of revenue 
receipt 
Ext-11 is the Firm registration certificate  

 
 
 
 

CIVIL JUDGE 
 SONITPUR, TEZPUR 

 
 

 


