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                             HIGH COURT FORM NO. (J) 2.  

                         Heading of Judgement in original Suit      

BEFORE  THE COURT OF MUNSIFF NO-1 SONITPUR, AT TEZPUR  

    

Present :-  Sabita Bharadwaj, AJS 

                  Munsiff no-1 , Tezpur 

                    

                  Wednesday 10th of April 2019           

    

                  TITLE SUIT NO- 17/2015  

                     

Smt. Dhanada Saikia & 3 Ors. 

All are residents of village Bam- Parbatia Saikia Chuburi 

Mouza - Bhairabpad 

District- Sonitpur, Assam                  

                                                                - Plaintiffs 

                                   -Versus-  

Sri Pranab Saikia 

Son of Late Bhupen Saikia 

Resident of village Bam- Parbatia Saikia Chuburi  

Mouza - Bhairabpad 

District- Sonitpur, Assam                  

-  Defendant  

-  

Smt. Citra Saikia Kalita & 13 Ors. 

- Proforma defendants 

                  

 

  Argument of the suit is conducted on 12.03.2019 in the presence of -        

 Learned Counsel for Plaintiffs -   Sri Tapan Paul 

 Learned Counsel for Defendant – Sri S.K. Singh  

 And having stood for consideration of this day, the Court has delivered the 

following Judgment on 10.04.2019. 
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                                  JUDGEMENT 

 

1. The plaintiffs has instituted this instant suit for partition of metes and bounds, 

recovery of possession and eviction of the defendant.  

 

2. The main crux of plaintiff’s case is that Late Bhupen Saikia, S/O- Late Dehiram 

Saikia was the owner and possessor of the suit land. The plaintiff No. 1 is the wife of 

Late Bhupen Saikia and Plaintiff Nos. 2 , 3 and 4 and defendant Pranab Saikia are his 

sons. Proforma Defendants Nos. 1 and 2 are married daughters of Late Bhupen Saikia 

and Proforma Defendants No. 2 and to 14 are other pattadars and legal heirs and 

successors. After death of Bhupen Saikia  the plaintiffs, defendant become the joint 

owners of the suit land and their names mutated in the jamabandi on 25-10-2012 in 

Mutation Case No. 458/2012-13 and they became joint owners and possessor thereof. 

The Proforma Defendants Nos. 1 and 2 i.e. married daughters of Late Bhupen Saikia 

abandoned their claim in the suit land of their father as their father gave them 

sufficient amount of money in lieu of their shares in ancestral property and after death 

of Bhupen Saikia they never claim any share in his immovable property and hence, 

they have not mutated their name in the jamabandi in respect of the suit land. On 10-

04-2013 and 10-05-2013 the plaintiffs requested the defendant for amicable partition 

of the schedule land but the defendant refused to make partition of the schedule land, 

so the plaintiff No. 1 filed petition before the Addl. Deputy Commissioner, Sonitpur, 

Tezpur for making partition of the suit land being Mislc. Case No. 51/13 and notice 

served upon the defendant and other pattadars. The Addl. Deputy Commissioner on 

08-06-2013 passed order for partition of the suit land amongst the plaintiffs and the 

defendant equally and directed the Circle Officer, Tezpur Revenue Circle accordingly, 

but when the Lat Mandal of Tezpur Revenue Circle, Tezpur went to the suit land for 

measurement and partition of the suit land on 27-01-2014, the defendant obstructed 

him from doing so and hence partition could not be effected. The plaintiff No. 1 on 27-

01-2014 filed petition before the Addl. Deputy Commissioner regarding the illegal act 

of obstruction by the defendant to which Addl. Deputy Commissioner passed order to 

institute partition suit in judicial Court. The plaintiffs again on 20-04-2014 requested 

the defendant to make partition amicably, but the defendant on the same day denied 

right, title and interest of the plaintiffs over the suit land and started to treat the suit 
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land and house as his own properties and refused to give any share of the plaintiffs. 

Thus, the plaintiffs have prayed for declaration of his right, title and interest over the 

suit land and house, structures standing thereon and 1/5th share of each over schedule 

land, for partition of the suit property by metes and bounds for recovery of possession 

of 1/5th share of the plaintiffs for eviction of the defendant with his men and materials 

and also for furnishing direction to the Collector, Circle Officer to affect partition and to 

issue separate patta no. and dag numbers to each share of the land of the plaintiffs.  

 

3. In respect of the averment made by the plaintiff the defendant submitted written 

statement by denying all those averments he further stated that his father Late Bhupen 

Saikia during his lifetime owned and possessed lands under Dag no. 847, 848, 864, 

870, 878, 890, 929 and 967 of P.P. No. 265 which are situated at Village- 

Parabatiagaon but the plaintiffs having disclosed the same regarding other Dag No. 

265. He further stated the defendant during his lifetime had constructed one Assam 

Type House consisting of 4 rooms including kitchen, bathrooms over the part of the 

land of Dag No. 870 of P.P. No. 265 and since after construction of the said house the 

defendant used the same as his residence. The defendant further stated that the 

plaintiff nos. 2, 3 and 4 had permitted beside in the said house and it was agreed the 

plaintiff no. 1, who is the mother of the defendant, shall live with the defendant and 

defendant was given the liberty to use the same as his own house. After such mutual 

understanding the defendant used to said house as his sole dwelling house without any 

interruption from the plaintiff side. After marriage to his wife the plaintiffs refused to 

allow him to stay at the suit house but he has invested renovation with the consent of 

the plaintiffs. He further stated that on several times the plaintiffs tried to draw from 

his dwelling house although plaintiff No. 2 and 4 are settled at different place and 

plaintiff No. 1 also started to live in different places. After passing of 6(six) months 

from the marriage of the defendant he further stated that the Addl. Deputy 

Commissioner order dated 08-06-2013 for partition of the suit land amongst him and 

the plaintiff in absence of him. Thus, he prayed to dismiss the prayer of the petition 

preferred by the plaintiffs.   

 

4. The pro forma defendants did not contest the suit hence, proceeding was drawn ex 

parte against them.  
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5. The plaintiffs has adduced 5 (five) nos. of witnesses and exhibited 7(seven) nos. of 

documents. The defendant has also adduced 1 nos. of its witness and exhibited 3 

(three) nos. of documents. 

 

6. On the basis of the pleading as forwarded by both the parties of this instant suit my 

Learned predecessor in office has framed the following issues. 

 

 ISSUES :- 

 

(I)            Whether the plaintiffs have any right, title and interest to the 

extent of 1/5th share each along with the defendant over the 

suit land described in Schedule of the plaint? 

 

(II) Whether the plaintiffs are entitled to partition by metes and 

bounds of 1/5th share (8.16 Lessas) of the suit land and 1/5th 

share of the house standing over the suit land described in the 

Schedule of the plaint? 

 
(III)  Whether the defendant has been illegally possessing the entire 

suit land and the house standing thereon in spite of the order 

dated 08-06-2013 passed by the Addl. Deputy Commissioner 

for partitioning the Schedule land amongst the plaintiffs and 

the defendant? 

 
(IV)  Whether the plaintiffs are entitled to the relief prayed for or 

any other relief or reliefs? 

 
 

DISCUSSION, DECISSION & REASONS THEREOF:- 

 

7. I have already heard the learned Counsel appearing for both the parties and also 

perused the entire materials as available in the case record and have proceeded to 

decide the following: 

 



5 

 

Issue No. (i) :-  

 

Whether the plaintiffs have any right, title and interest to the  extent of 

1/5th share each along with the defendant over the suit land  described in 

Schedule of the plaint? 

 

8. Plaintiff/P.W. 1 Dhanada Saikia stated in her evidence that she, being wife and the 

other plaintiffs being sons of Late Bhupen Saikia, become legal heirs and pattadars of 

the suit land hence, they have been  possessing the suit land along with the suit 

houses. She further stated that her deceased husband Late Bhupen Saikia has got 

mutated his name in respect of the suit land by right of inheritance. In this respect she 

has exhibited the copy of Jamabandi as Ext. 1  and the copy of Chitha as Ext. 2. P.W. 2 

Duldul Saikia and P.W. 3 Nagen Saikia supported the evidence of P.W. 1 Dhanada 

Saikia. On going through the contents of Ext. 1 i.e. copy of Jamabandi and Ext. 2 i.e. 

copy of Chitha it appears that the deceased husband of plaintiff no. 1 and father of 

remaining plaintiffs and defendant got mutated his name in respect of the suit land by 

the right of inheritance. Further, P.W. 5 Sanjib Mudoi the concerned Lat Mandal of 

Tezpur Revenue Circle through his respective part of evidence stated that as per the 

contents of Ext. 6(2) i.e. copy of Jamabandi it appears that the names of the plaintiffs 

and defendant have been mutated in respect of the suit land as per the order dated 

12-10-2012 by virtue of inheritance. This witness of plaintiffs also exhibited Ext. 7 i.e.  

Chitha Copy wherein the names of plaintiffs and defendant have been mutated their 

names in respect of the suit land. After going through the testimonies as deposed by 

the witnesses of plaintiffs and also after evaluating the contents of exhibited 

documents it is clearly apparent that both the plaintiffs and defendant have been 

carried their right, title and interest to the extent of 1/5th share each over the suit land 

by virtue of inheritence.  

 

                      Thus, the issue no:-(i) is decided affirmative. 

 

Issue No. (ii) :-  

Whether the plaintiffs are entitled to partition by metes and  bounds of 

1/5th share (8.16 Lessas) of the suit land and 1/5th share of  the house 
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standing over the suit land described in the Schedule of the plaint? 

 

9. The defendant resorted upon the plea that his father Late Bhupen Saikia acquired 

other plots of land except the suit land, but the plaintiffs side has not sought any 

partition in respect of those other plots of land hence, the partition cannot be done 

without including the whole property inherited by the plaintiffs and defendant from 

their deceased father. Being D.W. 1 Pranab Saikia, the defendant also stated in his 

evidence that the plaintiffs were asked to bring out all details of land of various dag 

No.s under P.P. No. 265 through his written statement, but no such details has been 

provided. In respect of such plea I have carefully scrutinized the cross examination 

part of P.W. 1 Dhanada Saikia and I have observed that the said witness has disclosed 

the fact that except the suit land her deceased husband or deceased father of the 

plaintiffs viz. Bhupen Saikia acquired 2 1/2/3 Kathas of land from his deceased father 

viz. Late Dehiram Saikia by right of inheritance, which is situated at a distance of 

300/400 meters from the suit land, but she has not furnished any details of same in 

this instant suit. She also admitted the fact that except the suit land her husband had 

possessed land on three different places, but no partition is sought for in respect of 

those plots lands. The same fact is also supported by P.W. 2 Duldul Saikia through his 

respective part of cross examination that except the suit land no partition is sought for 

in respect of the remaining lands acquired by their deceased father. P.W. 2 Duldul 

Saikia also admitted the fact that the value of suit land is much higher than the value 

of other land left by his deceased father. Moreover, P.W. 3 Nagen Saikia also admitted 

the fact that except the suit land his father inherent several other portions of land. 

Considering such admission as led by the plaintiff and her witnesses it is clearly 

apparent that except the suit land the deceased father of the plaintiffs and defendant 

viz. late Bhupen Saikia possessed the other plots of land through his right of 

inheritance, but no details of the same has been furnished in connection with this 

instant suit nor any partition is sought for in respect of those plots of land. At this 

stage of judgment I would like to quote here the authority of the Hon'ble Supreme 

Court reported in (2009) 9 SCC 52  “R. Mahalakshmi Appellant Vs. A.V. 

Anantharaman & Ors. Respondents” wherein it is held that “Unless all the 

properties inherited by the father of the parties included in the plaint  then 

the suit would be bad and partial partition cannot be affected.” If the said 

guideline of the Hon'ble Apex Court is followed in this instant suit then it is clearly 
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apparent that here admittedly all the properties inherent by the deceased father of the 

plaintiffs and defendant viz. late Bhupen Saikia have not been included in the schedule 

of this instant suit hence, in my considered view, parties are not entitled to get 

partition of the suit land only at this stage.  

 

                          Hence, issue no:- (ii) is decided in negative in favour of the 

defendant. 

 

 

Issue no (iii) :-  

 

Whether the defendant has been illegally possessing the entire suit land and 

the house standing thereon in spite of the order dated 08-06-2013 passed 

by the Addl. Deputy Commissioner for partitioning the Schedule land 

amongst the plaintiffs and the defendant? 

 

10. The plaintiffs resorted upon the plea that the defendant has restrained the 

execution of partition of the suit land as ordered by the Ld. Addl. Deputy Commissioner 

vide order dated 08-06-2013. Learned counsel appearing for plaintiffs side also tried to 

draw the attention of this Court in respect of testimony as adduced by P.W. 5 Sanjib 

Mudoi wherein he disclosed the fact that although as per order of Addl. Deputy 

Commissioner i.e. Ext. 5 he went for measurement of the suit land on 27-01-2014 but 

due to resistance from the defendant side he could not do so. In this respect I have 

also gone through the contents of Ext. B i.e. the certified copy of order passed by Ld. 

Addl. Deputy Commissioner in respect of Misc. Case No. 51/13 and on perusal of the 

same it appears that the said order of partition was passed only in respect of suit land 

only hence, such execution of partition cannot be held as lawful 

               

                     Therefore, issue no (iii) is decided in negative in favour of the 

defendant.  

 

Issue no:- (iv)  

 

Whether the plaintiffs are entitled to the relief prayed for or any other relief 
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or reliefs? 

 

11. On going through the above noted discussion and observations it is clearly 

apparent that although in this instant suit the plaintiffs have sought for relief by way of 

making partition of the suit land declaring 1/5th shares of the same each to the 

plaintiffs and defendant, but due to exclusion of other inherited landed properties of 

the deceased father of the plaintiffs and defendant from the schedule of this instant 

suit no partition cannot be affected at this stage. Therefore, in my considered view, the 

plaintiffs are not entitled for the decree as prayed for.  

 

                  Hence, issue no:- (iv) is decided negative in favour of the 

plaintiff.  

 

                                               ORDER  

 

  In result the suit of the plaintiffs is dismissed on contest without any 

cost. 

 

  Prepare a decree accordingly. 

 

 Given under my hand & seal of this Court on 10th April 2019. 

 

 

 

                                                                  Sabita Bharadwaj 

                                                                  Munsiff No-1, Tezpur 

                                                                  Sonitpur 
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APPENDIX  

Witnesses of the Plaintiff:-  

1.  P.W.1 – Dhanada Saikia 

2.  P.W.2 – Duldul Saikia 

3. P.W.3- Nagen Saikia 

4. P.W.4- Arun Borah 

5. P.W.5- Sanjib Mudoi 

Documents exhibited by plaintiffs:- 

1. Ext 1 – Copy of Jamabandi 

2. Ext 2– Chitha 

3. Ext 3- Revenue paying receipt 

4. Ext 4 – Copy of main petition  partition of Case No. 51/13 filed by Addl. Deputy 

Commissioner  

5. Ext 4 (1)- Copy of order passed in partition Case No. 51/13 

6. Ext 5- Case record of partition case No. 51/13 

7. Ext. 5(1)- Main petition of partition case 

8. Ext. 5(2)- Order of Addl. Deputy Commissioner dated 02-05-2013 

9. Ext. 5(3)- Report of Lat Mandal 

Witnesses of Defendant:-   

1.  D.W. 1- Pranab Saikia 

Documents exhibited by Defendant:-   

1. Ext. A- Application dated 20-05-2013 

2. Ext. B- Case record of Misc. Case No. 51/13 

3. Ext. C- Marriage Certificate 

                                                                            Sabita Bharadwaj 

                                                                 Munsiff No-1, Tezpur 

                                                                 Sonitpur 

Dictated and corrected by me 

 

 

Sabita Bharadwaj 

Munsiff No. 1,Tezpur 

Sonitpur 

Typed by  

 

 

Rahul Kumar, Stenographer                             


