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J   U   D G M   E N T 

 

1. This first appeal has been desired by the plaintiff/appellant on being 

dissatisfied with the judgment and decree passed by Ld. Munsiff, No.1, 

Tezpur dated 27-02-2017, vide T.S No- 72 of 2012, whereby the learned trial 

court dismissed the suit on contest without cost.  

2. Upon admission of the appeal for hearing, the notice was issued to the 

respondents and the original case record of Title Suit no-72/ 2012 was called 

for and received. 

3. On being received of notice Respondent/defendants no-1, 2 &3 appeared 

before the court contested the appeal and against respondent no-4 the 

appeal proceeded on exparte. In order to decide the appeal, let me narrate, 

in brief, the facts leading to this appeal:-- 

PLAINTIFF’S/APPELANT’S CASE 

4. Case of the plaintiff/appellant‟s appears to be in a narrow campus is that the 

plaintiff has filed suit seeking declaration of  right, title, interest over the 

schedule land A and schedule B and for confirmation of possession. The 

plaintiff/appellant in his plaint pleaded that he is a senior citizen of Dhekiajuli 

town and lives in the house covered by Dhekiajuli Municipal Board holding 

No.20 of Ward No.8 of Dhekiajuli. The holding No.20 was formerly 

numbered as 140 of Ward No.8 and land upon which the holding is situated 

was formerly covered by annual patta No.5 and now covered by P.P No. 653 

in the Dhekiajuli Town 3rd part. That plaintiff came into possession of the 

land and the suit holding sometime during the year 1971. The plaintiff used 

to pay the Municipal Taxes for the holding No.20 of Ward No.8 and plaintiff 

constructed latrine in the year 1989 obtaining loan from Dhekiajuli Municipal 

Board. That during the year 2001 the suit holding was registered as holding 

No.20 and plaintiff further obtained electric connection with no objection of 

DMB. That the plaintiff converted the suit land from Annual putta to periodic 

patta as per order dated 09/02/2011 vide patta No.265 under Dag No.653 in 

his name. It is further pleaded that on 31/07/2002 in the afternoon, the 

plaintiff was served Notice dated 30/07/2002 issued by the Chairperson of 

the Dhekiajuli Municipal Board whereby the plaintiff was asked to appear 
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before the Chairperson with all the relevant documents to show as to how 

the holding No.20 of Ward No.8 got registered in his name and he was to 

appear on 31/07/2002 and notice was issued by the Chairperson D.M.B one 

day before on 30/07/2002. Then plaintiff went to the Office of Dhekiajuli 

Municipal Board at about 4 pm on 31/7/2012 and asked for a copy of the 

complaint from the Office of the D.M.B office who has expressed their 

inability to supply a copy of the complaint to the plaintiff. Thereafter during 

the last part of 2002 the plaintiff visited the office of DMB to deposit the 

municipal tax but he was told that holding No.20 which stood in the name of 

plaintiff has been transferred and registered in the name of defendant No.4. 

After which the plaintiff lodged protest on 16/11/2002 in writing and 

requested the DMB to restore the holding No.20 in his name and thereafter 

date has been fixed for hearing on protest petition lodged by plaintiff, notice 

was issued to both side but hearing over that matter never materialized as 

on every date the defendant No.4 failed to appear.  Ultimately the 

chairperson DMB vide notice no. DMBT 9/2004/786 dated 16/7/2004 asked 

the defendant No.4 to appear on 26/7/2004 and warned her that on her 

failure to appear on 26/7/2004 the matter will be heard on ex-parte and 

holding No.20 will be restored the name of the plaintiff. The defendant No.4 

filed a petition to DMB expressing her inability to appear and thereafter 

hearing was fix on 10/8/2004 and on that day plaintiff appeared but 

defendant failed to appear. The chairperson failed to restore the holding no. 

in the name of the plaintiff despite the warning given by the notice and fix 

the case on 27/6/2005 for hearing of the objection of plaintiff and issued 

notice to defendant No.4 with the same warning but on 27/6/2005 also the 

defendant No.4 didn‟t appear and the chairperson DMB again failed to act on 

exparte. The plaintiff started visiting the office of DMB and on 12/12/08 and 

5/11/011 notice was issued upon defendant No.4 with identical warning of 

the exparte order but in spite of failure of defendant No.4 on the date fixed 

the chairperson has failed to act exparte. Later on plaintiff issued notice 

upon chairperson vide notice dated 20/9/2011 which was served on 

21/9/2011 but chairperson failed either to redress the grievance of the 

plaintiff or send any reply against the notice dated 20/9/2011. The plaintiff 
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has served a statutory notice u/s 326 of Assam Municipal Act 1956, dated 

27/6/12 through advocate Bonali Basumatary to the chairperson DMB, 

Deputy Commissioner Sonitpur, Secretary to Government of Assam stating 

that if DMB failed to restore the holding No.20 of ward No.8 in the name of 

the plaintiff the plaintiff shall institute a suit.  Thereafter chairperson DMB 

sent a reply to the said notice admitting that on 31/7/2002 the daughter of 

defendant No.4 submitted some land document of holding and on 1/8/02 

registration of the holding was made in the name of defendant No.4 by 

cancelling the name of the plaintiff. Hence, being aggrieved with the reply of 

DMB the plaintiff instituted the suit praying declaration of his title interest 

and possession in holding No.20 of ward No.8 and with a prayer cancellation 

of name of defendant no-4 and restoration of plaintiffs name in holding 

No.20.  

DEFENDNT/RESPONDENT’S CASE IN BRIEF 

5. Case of the defendant no-1/respondent no-1, appears to be in a short 

campus is that defendant No.1 has contested the suit by filing written 

statement both in law and facts. The defendant no-1 further pleaded that 

defendant No.4 is the owner and possessor of holding No.20 of Dhekiajuli 

Town of ward No.8 and previously the holding was recorded in the name of 

Jatindra Mohan Dey, who is the husband of the defendant No.4. Defendant 

no-1 further pleaded that defendant No.4 on 22/7/2002 submitted a petition 

before chairperson DMB in respect of holding No.20 of ward No.8 contending 

that name of her husband Jatindra Mohan Dey was recorded but after his 

death the said holding was transferred in the name of plaintiff behind her 

back hence prayed for transfer of holding in her name and accordingly 

notices were issued to both parties and on 1/8/2002 said holding was 

transferred in the name of defendant No.4 by cancelling the name of 

plaintiff. It is further pleaded that plaintiff had knowledge about that 

cancellation of his name in respect of holding No.20 of ward No.8 of 

Dhekiajuli Town right from 1/8/2002 but he has not taken any steps in this 

regard. As such is barred by limitation. 

6. The defendant No.4 has contested the suit by filing written statement both 

in law and facts and denying the entire contents of plaint. The defendant no-
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4 further pleaded that defendant No.4 is the owner and possessor of holding 

No.20 of Dhekiajuli Town ward No.8 and the plaintiff falsely stated that he 

came into possession of the land and suit holding sometime during the year 

1971. It is further pleaded that the husband of the defendant No.4 was the 

owner and possessor of suit holding and the plaintiff by misleading the 

officers of DMB fraudulently behind the back of defendant No.4 and her 

husband mutated the suit holding in his name but upon complaint lodged by 

defendant No.4 same was registered in her name and name of plaintiff was 

cancelled on 1/8/2002 after making enquiry. It is further pleaded that Amrit 

Lal Kundu was possessor of suit land and after his death his son Bishu 

Kundu on 18-04-1988 sold possession of land to Jatindar Mohan Dey 

executing a kutcha sale deed and the husband defendant No.4 has been 

possessing the said land form the year 1965 constructing a house The 

defendant No.4 paid land revenue and municipal tax regularly. That the 

plaintiff falsely stated that the Jatindra Mohan Dey has sold the possession 

of the house to the plaintiff in the year 1971 and the plaintiff permitted his 

sister i.e. defendant No.4 to live in a part of the house. The unregistered 

document is forged and never executed by husband of the defendant No.4. 

Upon the above pleadings the defendant no-4, prayed dismissal of the suit.  

7. The defendant No.2 and 3 also contested the suit by filing written statement 

wherein it is stated that there is no cause of action and suit is bad for miss 

joinder of party. It is further pleaded that suit against defendant No.2 and 3 

is bad for non service of notices u/s 80 CPC as such suit is not maintainable.  

8. Upon the pleadings of both the sides the learned Court has framed the 

following issues :                ISSUES 

1. Whether the suit is maintainable? 
2. Whether there is cause of action for the 

suit?  
3. Whether the suit is barred by limitation? 
4. Whether the suit is bad for estoppels 

acquiescence and quarrel? 
5. Whether the suit is bad for non-joinder of 

necessary parties? 
6. Whether plaintiff has right, title, interest 

and possession of holding No.20 of ward 
No.8 of Dhekiajuli town? 

7. Whether the plaintiff is entitled to the 
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decree as prayed for?  
8. To what relief the plaintiff is entitled to? 

9. And during trial, plaintiff /appellant adduced both ocular and documentary 

forms of evidences and per contra the defendant/respondents also adduced 

both ocular as well documentary forms of evidences before this court.  

10. After hearing both sides, the learned trial court by the impugned judgment 

dated 27-02-2017 dismissed the suit without cost. On being aggrieved and 

dissatisfied with the impugned judgment, the plaintiff/appellant preferred 

the present appeal, amongst others, on the following grounds: -- 

 
GROUNDS OF APPEAL 

i. That the trial court committed grave error in deciding the issue 
No.1 and 3 against the plaintiff/ appellant. 

ii. That the wheels of limitation started rolling against the plaintiff/ 
appellant from the year 2012 and the suit was instituted in the 
year 2012 as such the Trial Court wrongly held that the suit is 
barred by limitation. 

iii. That in the Plaint relief/s claimed in the suit against the 
Dhekiajuli Municipal Board. The State of Assam and the Deputy 
Commissioner, Sonitpur, Tezpur have been impleaded in the 
suit as it considered that they should know about the institution 
of the suit against the Dhekiajuli Municipal Board. No relief/s is 
claimed against the defendant No.2 and 3 and as such no 
notice U/S 80 C.P.C is required to be served.  

iv. That suit ought to be not dismissed for non-maintainable on the 
ground for not sending notice U/S 80 C.P.C. For the lack of 
Notice the Court may refuse to grant relief against the state in 
favour of the plaintiff for not serving notice U/S 80 C.P.C. Here 
in the suit no relief is sought against the state of Assam 
therefore the notice U/S 326 of the Assam Municipal Act 1956 is 
sufficient as the defendant No.2 and 3 are organs under the 
Assam Municipal Act.  

v. That the vital issue No.6 whether the plaintiff has right, title, 
interest and possession of holding No.20 of ward No.8 of 
Dhekiajuli Town is decided in favour of the plaintiff. The 
consequential relief of cancellation of the defendant No.4‟s 
illegal registration and restoration of the plaintiff‟s name in the 
holding No.20 of ward No.8 of Dhekiajuli Municipal Board ought 
to have been granted when the suit is apparently not time 
barred and not bad for not serving notice U/S 80 C.P.C against 
the defendant No.2 and 3.  

vi. That the learned Trial Court miserably failed to take into 
consideration the evidence both oral and documentary by the 
PW No.2 Sri Bhabesh Ch. Deb Nath Head Assistant of Dhekiajuli 
Municipal Board. Exhibit No.39 dated 26/07/2004, Exhibit No.76 
defendant No. four‟s petition, Exhibit No.77 dated 10/08/2004, 
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Exhibit No.78 dated 27/06/2005, Exhibit No.43 dated 
20/09/2011, Exhibit No.80 dated 05/11/2011, Exhibit No.42 
dated 12/12/2008, Exhibit No.45 notice U/S 326, Exhibit No.48 
reply of Exhibit 45 and all these Exhibits clearly establishes that 
the suit is not time barred.     

             DISCUSSIONS, DECISIONS AND REASONS FOR SUCH DECISIONS 

11. Learned Munsiff No.1, Sonitpur vide its judgment and order dated 27-02-
2017, dismissed the suit of the plaintiff/appellant. Learned Munsiff No-1, 
opined in issue no-1 that suit is not maintainable in the event of none 
complying section-80 of C.P.C. The Learned court further decided in issue 
no-3, that suit is barred by law of limitation and further holds that 
plaintiff/appellant has right title and interest over the suit land in issue no-6 
and finally the suit of plaintiff/appellant was dismissed for want of limitation 
and maintainability grounds.    

12. Now, in the forthcoming discussions this first appellate Court shall try to 
ascertain the following facts :  

i. Whether learned Munsiff, No.1, Tezpur, Sonitpur 

rightly decided and answered the issues more 

specially issue no-1 & 3? 

ii. Whether learned Munsiff, No.1, Tezpur rightly 

dismissed the suit of plaintiff/appellant 

providing sufficient reasons? 

iii. Whether learned Munsiff, No.1, Tezpur 

appreciated the evidences adduced by the 

plaintiff/appellant or defendant/respondents 

properly leaving no stone unturned?  

iv. Whether findings of learned Munsiff, No.1, and 

Tezpur are based upon lawful consideration and 

settled provisions of law? 

13. In the foregoing discussions coupled with the above said pertinent questions 

articulated by this first appellate court, this court shall try to ascertain 

whether the learned Munsif No.1, Tezpur, has decided the each issues 

rightly on the basis of evidences adduced by both the sides.  

14. Before we decide the questions formulated hereinbefore, let us try to 

understand the crux of the dispute that arisen before the court from the 

pleadings of both sides to understand the real points of controversy between 

the parties. The pleadings of plaintiff makes it crystal clear that plaintiff is 

the owner and possessor of suit land and holding described in A&B of plaint 

but suddenly in the year 2002, plaintiff/appellant came to know from the 

office of Dhekiajuli Municipal Board that his name has been deleted from the 

holding no-20 and name of respondent/defendant no-4 inserted in the said 
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holding by Dhekijuli Municipal Board (DMB) defendant no-1. The 

plaintiff/appellant immediately filed protest petition before DMB and waited 

till the year 2011, with an expectation that DMB shall redress his dispute. 

Ultimately, DMB issued notices upon the respondent no-4/defendant no-4 on 

several occasions in the year 2004, 2005, 2008 & 2011. But the defendant 

no-4, not turns up before the DMB and dispute remains un-decided and 

ultimately, the plaintiff/appellant issued pleaders notice upon the DMB in the 

year 2011 and further notice under section-326 of Assam Municipal Act, and 

finally received reply from DMB and on being aggrieved with the reply of 

DMB plaintiff/appellant filed this suit seeking declaration of his right, title and 

interest over suit land and holding with consequential reliefs of cancellation 

of mutation of name of defendant no-4 from holding no-20.  

15.  Learned  Munsiff No.1, Tezpur, Sonitpur vide its order and judgment dated 

27-02-2017 dismissed the suit opining that the suit is not maintainable and 

barred by Law of limitation. The Ld. Munsiff No.1 in its impugned judgment 

decided the right, title and interest of the plaintiff/appellant over the suit 

property and further dismissed the suit due to the fact of non-maintainability 

and barred under law of limitation.  

POINTS OF ARGUMENT 

16. During the time of argument hearing, ld. Advocate appearing on behalf of 

the appellant being aggrieved with discussion and decision of Ld. Trial court 

in respect of Issue No.1 and Issue No.3 categorically submitted before this 

Court that the suit is maintainable as the plaintiff/appellant before institution 

of the suit has issued statutory notice u/s 326 of the Assam Municipal Act to 

the defendant /respondent Nos.1, 2 and 3. The Learned Senior counsel Mr. 

A.K. Mahanta on behalf of plaintiff/appellant vehemently argued before this 

court that the plaintiff/appellant has not prayed any relief against the 

defendant Nos.2 and 3 who are Government officials represented by 

Dhekiajuli Municipal Board, as such no statutory notice u/s 80 of CPC is 

required to be served.  

17. Per contra, learned advocate appearing on behalf of the respondents 

strenuously submitted before this Court that suit is not maintainable as the 

plaintiff/appellant failed to comply the mandatory requirement of issuing 
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notice u/s 80 of CPC to respondent Nos. 2 and 3.  

18. In the light of argument put forwarded by both the sides, this court finds 

that both the appellant as well as the respondent sides raised dispute upon 

the issue No.1 that relates to the maintainability of the suit and ld. Trial 

Court opined that suit is not maintainable in the event of non-serving of 

notice u/s 80 of CPC to defendant No.2 and 3. Considering the objection 

raised before this first appellate court, this court finds it fit and proper to 

answer the Issue No.1 at the outset.       

Issue No.1: Whether the suit is maintainable? 

19. Undeniably, ld. Munsiff No.1 vide its order and impugned judgment opined 

that since the defendant Nos. 2 and 3 are Govt. officials represented by 

Secretary, Municipal Administration, issuance of notice u/s 80 CPC is 

mandatory and same was not complied by the plaintiff and consequently 

held that suit is not maintainable.  

20. Before we discuss the merits of the entire judgment pronounced by the Ld. 

Munsiff No.1, let us discuss certain settled provisions of law regarding the 

issuance of notice. The provisions of section 80 are express and explicit by 

themselves and make the serving of notice mandatory by not admitting any 

implications or exceptions. They are imperative in nature and must be strictly 

complied with. It is a settled provisions of law that a court cannot entertain 

any suit unless the notice is duly served to the public officials u/s 80 (1) CPC 

and in case of any urgency, a leave may be obtained from the court u/s 

80(2) of CPC before bringing out a lawsuit against the Govt. officials.  

21. If we carefully and meticulously inspected the settled provisions of section 

80 of CPC, then it becomes crystal clear that the language of section 80 CPC 

makes it identical that no suit instituted against the Govt. or against public 

officer in respect of any act purported to be done by such public officer in his 

official capacity shall be dismissed merely by reason of any error or defect in 

the notice.  

22. Section 80 CPC itself uses the word, any act purported to be done by such 

public officer in his official capacity. Now, in the forthcoming discussion, this 

court shall try to ascertain what acts that has been acted by the defendant 

Nos. 2 and 3 who are admittedly Deputy Commissioner and State of Assam 
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in their official capacity and that acts of those Govt. officials gives rise of a 

cause of action to the plaintiff of his case upon which the plaintiff transports 

instant law suit against them.  

23. From the above said discussion as well as the language used in Section 80 of 

CPC makes it categorical that suit against the Govt. officials may be sets in 

motion whenever a person aggrieved against any acts of the Govt. servants 

against those acts purported to be done in the official capacity.  

24. In this case, nowhere in the pleadings the plaintiff/appellant have disputed 

any acts that has been acted by the defendant No.2 and 3 upon which a law 

suit may be brought out against the defendant Nos. 2 and 3. The 

plaintiff/appellant in his plaint inserted the names of defendant Nos.2 and 3 

as parties to the suit who represented by Secretary, Municipal Administration 

and unquestionably no notice u/s 80 of CPC issued upon them before 

institution of the suit  and even no leave was obtained u/s 80(2) CPC before 

institution of the suit.  

25. The languages used in Section 80 CPC, tells about any act purported to be 

done by such public officer in his official capacity and the plaintiff/appellant 

has not pleaded any specific acts those acted by defendant Nos. 2 and 3 

upon which the plaintiff being aggrieved, instituted the suit against them.  

26. Hence, from the above said discussion it can be perceived that a law suit 

may be sets in motion against Govt. official where a party aggrieved against 

any act of Govt. official those were acted or purported to be done in their 

official capacity. Where no acts done by the Govt. officials in their official 

capacity question of bringing out any law suit against them or question of 

issuance of any notice u/s 80 CPC does not is arise.  

27. In this lawsuit the plaintiff has complied the settled provisions of Assam 

Municipal Act by way of issuing notice u/s 326 of the Act upon the Dhekiajuli 

Municipal Board and plaintiff/appellant being aggrieved with the acts of 

Dhekiajuli Municipal Board brought the instant suit after issuing notice u/s 

326 of Assam Municipal Act. The plaintiff/appellant in his plaint further 

pleaded certain acts of Dhekiajuli Municipal Board, like deleting his name 

from the holding No.20 and inserting the name of defendant No.4 in respect 

of said holding and that demonstrated the plaintiff /appellant only aggrieved 
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against the acts purported to be done by a public official i.e. DMB in his 

official capacity. As such, it is apparent from the pleadings on record that 

plaintiff/appellant does not have any question against any acts committed or 

purported to be done by the defendant Nos. 2 and 3 whose name merely 

inserted in the plaint as represented by Dhekiajuli Municipal Board. As such, 

in respect of issuance of notice upon the defendant No.2 and 3 u/s 80 CPC 

this court finds that there is no statutory requirement of issuance of notice 

against them as liberal construction of statute displays that notice is 

mandatory where the plaintiff is aggrieved against any acts of Govt. official 

which acted in acting official capacity. There is no such acts that has been 

acted by the defendant Nos.2 and 3 and the plaintiff categorically pleaded 

relief against the defendant No.1 i.e. Dhekiajuli Municipal Board and 

defendant No.4 i.e. Anima Dey against their acts. The plaintiff had complied 

the settled provisions of Assam Municipal Act against the acts of chairperson, 

Dhekiajuli Municipal Board by way of issuing a notice u/s 326 of Assam 

Municipal Act. Therefore, in the light of above said discussion, this Court 

finds that the plaintiff has not committed any irregularity by not serving any 

notice against the defendant Nos. 2 and 3.     

28.   Hon‟ble Supreme Court in a case styled Madras –vs- C.P. Agency & 

another, decided on 25th August, 1959, (Equivalent citation AIR 1960 

SC 130), observed that:-- 

"The object of the section is manifestly to give the 
Government or the public officer sufficient notice of the case 
which is proposed to be brought against it or him so that it 
or he may consider the position and decide for itself or 
himself whether the claim, of the plaintiff should be accepted 
or resisted. In order to enable the Government or the public 
officer to arrive at a decision it is necessary that it or he 
should he informed of the nature of the suit proposed to be 
filed against it or him and the facts on which the claim is 
founded and the precise reliefs asked for." 

29. That being the object of Section 80 of the Civil Procedure Code it necessarily 

follows that the provisions of Section 80 would be attracted only when a 

relief is claimed personally against Government or a public officer, and it is 

only in this limited sense that the clause "suit against the Government or 

against a public officer in respect of an act" is to be understood.  

30. In the foregoing discussion, we have already observed that defendant No.2 
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and 3 are being public officials have not acted anything that may give rise of 

any cause of action in favour of the plaintiff/appellant of this case and 

plaintiff/appellant seems to be not aggrieved with the action of defendant 

Nos. 2 and 3 and merely their names have been inserted as defendant Nos. 

2 and 3 without seeking any relief against them, does not operates dismissal 

of the suit of the plaintiff /appellant.  

31. Simply inserting the names of the defendant Nos. 2 and 3 in the plaint, who 

are represented by Dhekiajuli Municipal Board without complying the 

provision of section 80 CPC does not operate dismissal of the suit. It may be 

a case of miss-joinder of necessary parties and it is admitted fact that miss-

joinder of necessary party would not be a ground of dismissal of a suit.  

32. In this case, the plaintiff/appellant has complied the settled provisions of 

Special Act i.e. Assam Municipal Act. Section 4 of CPC articulates that in 

absence of any specific provision to the contrary nothing in his Code shall 

deem to limit or otherwise affect any special or local law now in force or in 

special jurisdiction or power conferred or special form of procedure 

prescribed by or any other law for the time being in force.  

33. From the common understanding of section 4 of CPC it could be perceived 

that the provision of CPC does not affect or ruled out any provisions of 

special Act which is in force. Undeniably, Assam Municipal Act is a special Act 

and the plaintiff/appellant has complied the settled provisions of that Act by 

way of issuing a notice u/s 326 of the Act upon the Dhekiajuli Municipal 

Board against whom plaintiff seeks reliefs. Hence, non-compliance of section 

80 C.P.C against defendant no-2 & 3, does not renders the suit of the 

plaintiff not maintainable.      

34. In the result, this court is of the considered opinion that plaintiff/appellant in 

this case before bringing out instant lawsuit against the defendants very 

much complied the settled provisions of Assam Municipal Board by way of 

issuing notice u/s 326 of Assam Municipal Act and non-compliance of section 

80 CPC against the defendant No.2 and 3 does not make the suit of 

plaintiff/appellant not maintainable.  

35. Therefore, in the light of the above said discussion, this court is constrained 

to opine that plaintiff/appellant‟s suit is maintainable and discussion and 
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decision of Ld. Munsiff No.1, Sonitpur deserves interference from this first 

appellate court. Accordingly, the opinion and findings of the Ld. Trial court in 

respect of Issue No.1 is set aside and interfered with. Hence, Issue No.1 

answered in affirmative and in favour of the plaintiff/appellant.      

Issue No.3: Whether the suit is barred by limitation? 

36. Ld. Trial Court in its impugned judgment and order dated 17-02-2017 

decided Issue No.3 in negative and against the plaintiff/appellant opining 

that suit of plaintiff/appellant is barred under law of limitation. Learned court 

below at the time of discussing the Issue No.3 opined that mutation 

plaintiff/appellant over holding no-20 was cancelled in the year 2002 and 

plaintiff having knowledge about such facts instituted the suit after 10 (ten) 

years. As such, the suit is barred by law of limitation.  

37. The plaintiff/appellant being aggrieved with the judgment passed by the trial 

court preferred instant first appeal contending in para No.4 of Memo of 

Appeal that the plaintiff‟s name was removed from the holding in the year 

2002 and coming to know about the fact the plaintiff lodged protest on 16-

11-2002 in writing for restoration of his name and from 2002 to 2011 the 

Dhekiajuli Municipal Board issued notices to the defendant No.4 and the 

plaintiff for hearing the protest lodged by the plaintiff on 16-11-2002. Out of 

frustration the plaintiff served the final notice dated 20-09-2011 to the 

Dhekiajuli Municipal Board, but there was no response from Dhekiajuli 

Municipal Board, whereupon the plaintiff sent the statutory Notice under 

section-326 of Assam Municipal Act 1956 dated 27-06-2012 through 

advocate Smt. Bornali Basumatary upon DMB and on receipt of the notice 

the Dhekiajuli Municipal Board sent reply dated 26-07-2012 to Smt. Bornali 

Basumatary, Advocate and from the reply it is clear that the complaint dated 

16-11-2002 was not resolved and the Dhekiajuli Municipal Board fixed 

several dates from the year 2004 to 2012. Although the name of plaintiff 

cancelled from holding no-20 during the year 2002 but the protest lodged by 

the plaintiff before DMB runs up to the year 2012. The plaintiff lodged a 

complaint on 16-11-2002 and that remained unsolved by the Dhekiajuli 

Municipal Board till 2012 by fixing dates from time to time. Further the reply 

given by the Dhekiajuli Municipal Board against the statutory notice u/s 326 
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of Assam Municipal Act 1956 was sent on 26-07-2012. Hence, the limitation 

for instituting the suit shall start from the year 2012 and the suit was 

instituted in the year 2012. The appellant further pleaded that the learned 

Trial Court miserably failed to take into consideration the evidence both oral 

and documentary adduced by the PW No.2 Sri Bhabesh Ch. Deb Nath Head 

Assistant of Dhekiajuli Municipal Board. Exhibit No.39 dated 26/07/2004, 

Exhibit No.76 defendant No.4 petition, Exhibit No.77 dated 10/08/2004, 

Exhibit No.78 dated 27/06/2005, Exhibit No.43 dated 20/09/2011, Exhibit 

No.80 dated 05/11/2011, Exhibit No.42 dated 12/12/2008, Exhibit No.45 

notice U/S 326, Exhibit No.48 reply of Exhibit 45 and all these Exhibits 

clearly establishes that the suit is not time barred.     

38. At the time of argument, learned senior counsel Mr. A. K. Mahanta fervently 

submitted before this Court that the plaintiff after having knowledge about 

deletion of his name from the holding No.20 filed protest petition before the 

Chairman, Dhekiajuli Municipal Board praying for restoration of his name and 

since from the year 2002 till the last part of 2011 the plaintiff was waiting for 

outcome of his protest petition and Dhekiajuli Municipal Board had issued 

several notices upon the defendant No.4, but due to non-cooperation of the 

defendant No.4, the protest petition filed by him remained un-adjudicated. 

Learned advocate of the appellant further argued that the period of 

limitation starts since the plaintiff after worsening to receive any relief from 

Dhekiajuli Municipal Board issued notice u/s 326 Assam Municipal Act upon 

the respondent No.1 in the year 2011 and received reply of notice in the 

year 2012 and accordingly limitation started from the year 2012 and the suit 

is not barred by law of limitation.  

39. Per contra, learned advocate appearing on behalf of the 

respondent/defendant side emphatically submitted before this Court 

plaintiff/appellant having sufficient knowledge about the fact of deletion of 

his name from the holding No.20 failed to bring any suit within three years 

and as such the suit is barred by law of limitation.  

40. Ld. Trial court in its impugned judgment decided that the suit is barred by 

law of limitation as the plaintiff having sufficient knowledge of deletion of his 

name in the year 2002 by Dhekiajuli Municipal Board, failed to bring any law 
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suit within three years.  

41. Now, in the forthcoming discussion, this first appellate court shall try to 

ascertain as to whether the findings of the ld. trial court based upon the 

evidences and pleadings on record.  

42. As per Article 58 of the Limitation Act, 1963, the period of limitation to 

obtain any declaration (other than those classes of declarations mentioned in 

Articles 56 and 57 of the Act) is three years from the date the 'right to sue 

first accrues'.  

43. It is often difficult to ascertain when the right to sue accrues, especially in 

declaratory suits in which there may not even be a clear cause of action. 

Courts have analyzed these phrases and laid down guidelines to determine 

when the 'right to sue accrues' or when the 'right to sue first accrues'.  

44. The Hon‟ble Supreme Court in State of Punjab and Ors. Vs.  Gurdev 
Singh (AIR 1991 SC 2219) has stated that: 

“The Court has to find out when the "right to 
sue" accrued to the plaintiff. The words "right 
to sue" ordinarily mean the right to seek relief 
by means of legal proceedings. Generally, the 
right to sue accrues only when the cause of 
action arises, that is, the right to prosecute to 
obtain relief by legal means. The suit must be 
instituted when the right asserted in the suit is 
infringed or when there is a clear and 
unequivocal threat to infringe that right by the 
defendant against whom the suit is instituted” 

45. The Hon‟ble Supreme Court of India has held in Khatri Hotels Private 
Limited and Another vs Union of India & Anr. ([2011] 15 (ADDL.) 
S.C.R. 299) that:--- 

“While enacting Article 58 of the 1963 Act, the 
legislature has designedly made a departure from 
the language of Article 120 of the 1908 Act. The 
word „first‟ has been used between the words 
`sue‟ and `accrued‟. This would mean that if a suit 
is based on multiple causes of action, the period of 
limitation will begin to run from the date when the 
right to sue first accrues. To put it differently, 
successive violation of the right will not give rise to 
fresh cause and the suit will be liable to be 
dismissed if it is beyond the period of limitation 
counted from the day when the right to sue first 
accrued." 

46. The Hon‟ble Bombay High Court in National Sports Club of India vs 

Nandlal Dwarkadas Chhabria (1997 (3) BomCR 565) has made the 
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following observations:--- 

“…..In Kandasami Pillai and others v. Munisami 
Mudaliar and others, the above Privy Council 
decision was followed and the same principle 
was reiterated. That was a case where the suit 
was filed for a declaration that a mortgage 
regarding trust property was unenforceable 
against the trust property. Though the plaintiffs 
were aware of the mortgage, there was no 
threat to infringe the plaintiffs right till the 
defendants of that suit filed a suit to enforce 
the right under the mortgage, then within 6 
years from that date suit was filed under old 
Article 120 of the Limitation Act. It was held 
that there was a threat to plaintiff's right only 
when the mortgage suit was filed and the cause 
of action arose from that time and not from the 
date of mortgage deed. In Ibrahim v. Smt. 
Sharifan, an identical question arose for 
consideration. Further, that is a decision under 
Article 58 of the Limitation Act, which according 
to the learned Counsel for the Club applies to 
this suit. That was a case where there was a 
mutation entry made in the name of defendant 
regarding half share in the property in dispute. 
Inspite of that mutation entry, the plaintiff had 
continued in possession. But when the plaintiff 
apprehended actual interference, in the 
enjoyment of land, he filed a suit in 1969. But 
the argument on behalf of the defendant was 
that there was a cloud on plaintiff's right in 
view of the mutation entry in 1957 and the suit 
should have been filed under Article 58 within 3 
years from that date. The High Court negated 
this contention and held that the cause of 
action arose to the plaintiff in April, 1969, when 
the defendant actually threatened to take 
forcible possession. Therefore, the suit filed 
within 3 years from that date was within time. 
It was pointed out that notwithstanding the 
change of mutation entry, the plaintiff had 
continued in possession and therefore he can 
come to Court as and when there was actual 
interference with his possession Similarly, even 
in the present case the Club issued the circulars 
of 1986 and 1989 demanding levy of sports 
development fee and consequences for non-
payment, still no action was taken by the Club 
admittedly for 10 years from 1986 to 1996 and 
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the plaintiff's rights as members were not 
interfered with, there was no necessity for the 
plaintiff to rush to the Court for filing the suit. 
The test is as to when exactly the plaintiffs 
rights to continue as members or their 
enjoyment of the privilege of rights as members 
was interfered with. I have already pointed out 
that the rejoinder letter of the Chairman dated 
12-6-1995 and the subsequent denial of 
duplicate identity card to the first plaintiff's 
daughter and the oral assertion by the 
management to the first plaintiff that identity 
card will not be issued unless he pays the 
arrears, make out a cause of action for filing a 
suit. Even if 12-6-1995 is taken as first cause of 
action for filing the suit, under Article 58 of the 
Limitation Act, the suit is within time being filed 
within 3 years from 12-6-1995. I am not 
impressed by the argument of learned Counsel 
for the Club that the cause of action first 
accrued in 1986, when the resolution was 
circulated to the members. As already stated 
the right to sue accrues only when the 
plaintiff's rights were actually threatened 
to continue as members. It is an admitted 
case that for the last 10 years the Club took no 
action to terminate the membership of the 
plaintiff or to debar them or to deprive their 
rights as members till 1995-96. Hence, the right 
to sue mentioned in Article 58 of the Limitation 
Act did not accrue till the first plaintiff's 
daughter was denied the identity card or at 
least till 12-6-1995 when the Chairman issued a 
rejoinder asserting that action will be taken as 
per rules which according to the plaintiffs, 
compelled them to file a suit……” 

47. In Harendra Chandra Nath and Ors. vs Bijoy Krishna Nath And Ors.( 

AIR 1993 Gau 52) it was held that: 

“Time, for filing a suit for declaration, under Article 
58 of the Limitation Act will run from the date 
when the right of sue first accrues. Section 34 of 
the Specific Relief Act provides in general terms 
that any person entitled to any legal character, or 
to any right to property, may institute a suit 
against any person denying, or interested to deny, 
his title to such character or right, and the Court 
may in its discretion, make therein a declaration 
that he is so entitled, and the plaintiff need not in 
such suit ask for any further relief. A suit can be 
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instituted not only against the person denying, but 
even against one merely interested to deny. The 
cause of action arises only when the denial occurs, 
or when the plaintiff apprehends that the 
defendant may actually deny. In that case, the 
cause of action arises only when the denial 
occurs, by a formal act, or an oral denial 
made to a third person or a denial made in 
writing. If, however, such denial is not 
communicated to the plaintiff, when cause of 
action will arise in that case? Normally, the right 
to sue accrues when the right in respect of 
which the declaration is sought is denied or 
challenged and the person who seeks the 
declaration has knowledge about. 

48. The above judgments are in consonance with the Apex Court‟s decision in C. 

Mohammed Yunus vs Syed Unissa (1961 AIR 808, 1962 SCR (1) 67) which 

with respect to the Old Limitation Act also held that “there could be no right 

to sue until there is an accrual of the right asserted in the suit and its 

infringement or at least a clear and unequivocal threat to infringe that right.” 

The decision of C. Mohammad Yunus (supra) has been followed by the 

Supreme Court in Daya Singh & Anr. Vs Gurdev Singh (Dead) By Lrs. & Ors. 

Decided on 7 January, 2010. 

49. As such from the above said discussion, this Court finds that the period of 

limitation provided under Article 58 is of three years and it commences 

immediately when the right to sue accrues by the party and the right to sue 

accrues when the right in respect of which the declaration is sought is 

denied or challenged and the person who seeks the declaration has 

knowledge about. 

50. Arriving again to the instant case in hand we have to resolve as to from 

when the right of the plaintiff to sue the defendants accrues. The 

plaintiff/appellant in his pleading affirmed that he came to know about 

deletion of his name from the holding No.20 in the year 2002 and thereafter 

he submitted protest petition before DMB (Defendant no-1) and same 

protest petition keep on undecided till the last part of 2011 as 

plaintiff/appellant was waiting for the outcome of his protest petition 

submitted before Dhekiajuli Municipal Board, Dhekiajuli in the year 2002. 

The plaintiff/appellant further contended that the respondent /defendant 
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No.1 i.e. Dhekiajuli Municipal Board, Dhekiajuli since from the year 2002 till 

the last part of 2011 had issued several notices upon the defendant No.4 to 

redress the dispute but DMB(Defendant no-4) failed to settle the dispute due 

to absence of respondent No.4 before Dhekiajuli Municipal Board. 

Subsequently, plaintiff/appellant had issued advocate notice upon the 

Dhekiajuli Municipal Board, Dhekiajuli in the last part of 2011 knowing that 

he is not going to get any relief from the Dhekiajuli Municipal Board, 

Dhekiajuli.  

51. Now, a pertinent question gets up as to whether the right to sue 

accrues by the plaintiff/appellant in the year 2012 or in the year 

2002? From the ratio of above said case laws it becomes crystal clear that 

there should no right to sue until there is an infringement of civil rights or at 

least a clear and unequivocal threat to infringe the right of 

plaintiff/appellant. Undoubtedly in the year 2002 the plaintiff/appellant came 

to know about deletion of his name from holding number 20 of Dhekiajuli 

Municipal Board but his ultimate denial of right to restore back his name in 

the said holding took place in the year 2012 when respondent no-1(DMB), 

shows inability to dispose the protest petition of plaintiff/appellant that was 

lodged in the year 2002. The plaintiff/appellant by adducing ocular as well as 

documentary forms of evidences proves and establishes that immediately he 

came to know about deletion of his name form the said holding No.20, he 

moved a protest petition before Dhekiajuli Municipal Board, Dhekiajuli 

(defendant no-1) in the year 2002 on 16-11-2002 and requested the 

Dhekiajuli Municipal Board to restore the holding No.20 in his name. 

Thereafter, Dhekiajuli Municipal Board, had issued notices upon the 

defendant No.4 vide Ext.39 dated 16-07-2004, Ext.40 dated 06-08-2004, 

Ext.41 dated 24-06-2005, Ext.42 dated 12-12-2008 and Ext. 44 dated 05-11-

2011. PW-2 being one official of Dhekiajuli Municipal Board proved the fact 

of issuance of notice upon the defendant no-4. The above said exhibited 

documents establishes that on the basis of protest petition filed by 

plaintiff/appellant there was a proceeding drawn by Chairperson, Dhekiajuli 

Municipal Board about mutation of holding No.20 and that runs up to the 

year of 2011. 
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52.  PW-2 came from Dhekiajuli Municipal Board and he categorically supported 

that Ext.39 is the notice issued by Dhekiajuli Municipal Board upon the 

defendant no-4 for hearing and Ext.76 is the adjournment prayer of Anima 

Dey. He further testified that Ext.77 is the copy of notice issued upon both 

the sides to appear for hearing on 10-08-2004. Ext.79 is the objection given 

by the plaintiff. Ext.70 (1) is the signature of Tax daroga. Ext.43 is the 

application submitted by the plaintiff before their office on 20-09-2011, Ext. 

43 (2) is his signature. Ext.80 is the notice dated 05-11-2011 issued upon 

the defendant No.4. He further deposed that till date no hearing took place. 

Ext.42 is the copy of notice dated 12-12-2008. Ext.45 is the copy of notice 

u/s 326 of Assam Municipal Act.  

53. All the above mentioned documentary evidences exhibited by PW-1 and PW-

2 makes it clear before this Court that on the basis of protest petition 

submitted by the plaintiff/appellant before Dhekiajuli Municipal Board against 

deletion of his name from the holding No.20 keep on pending till the year 

2011 and Ext.80 is the strict proof of the fact that last date of hearing was 

fixed by the Dhekiajuli Municipal Board, Dhekiajuli on 09-11-2011 and PW-2 

further confirmed that there was no hearing over that matter.  DW-1 Anima 

Dey in her cross-examination affirmed that it was run up to six years and 

she was not present during the time of hearing and presently plaintiff is 

paying the taxes of holding of said property.  

54. Therefore, it is established and proved that plaintiff was expecting correction 

of mutation of holding No.20 on the basis of protest petition which he had 

field before Dhekiajuli Municipal Board, Dhekiajuli in the year 2002 and all 

the above discussed documentary forms of evidences adduced by PW-1 and 

PW-2 established that respondent No.1 Dhekiajuli Municipal Board, 

Dhekiajuli issued last notice upon the respondent no.4 for hearing of the 

dispute vide Ext.80 dated 09-11-2011. As per PW-2 there was no hearing 

and subsequently, the plaintiff issued a pleader‟s notice upon the Dhekiajuli 

Municipal Board, Dhekiajuli vide Ext.45 and the Municipal Board, Dhekiajuli 

replied the said notice and Ext.48 is the said reply dated 26-07-2012.  

55. If we meticulously perused the reply of that notice then it divulges before 

this Court that DMB(Defendant no-1) unable to decide dispute of mutation of 
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holding no-20 due to absence of Anima Dey(defendant/respondent no-4). 

The plaintiff/appellant after knowing about the inability to correct the name 

of mutation over the holding No.20 by the Dhekiajuli Municipal Board, took 

shelter under the Court of law. That supports and proved the fact since the 

respondent No.1 vide its letter dated 26-07-2012 shows his inability to 

redress the dispute pending between the plaintiff and the respondent No.4 

the plaintiff/appellant accrues his right to sue as defendant no-1 finally 

unequivocally denied the civil rights of plaintiff by way of showing inability to 

settle the dispute upon the protest raised by the plaintiff/appellant before 

the authority. Plaintiff/appellant came to know about deletion of his name 

from his holding no-20 in the year 2002 and consequently he with a belief of 

getting restoration of his name in suit holding no-20 preferred a protest 

petition before DMB(Defendant no-1) and he was expecting that respondent 

No.1 shall settle the dispute but same was not happened. The documentary 

evidences proved the fact that from the year 2002 and 2011 there was a 

process of settlement initiated by the respondent No.1(DMB) and ultimately 

when the plaintiff failed to get any relief upon his protest petition he issued a 

pleader‟s notice upon the respondent No.1 and thereafter respondent No.1 

replied vide Ext.48 stating that Board is unable to settle the dispute and 

being aggrieved with the reply of respondent No.1, the plaintiff/appellant 

has rightly filed the suit against them within the period of limitation as on 

26-11-2012 as the plaintiff felt threat of his civil right after failing to obtain 

any relief from the respondent No.1. Hence, the right to sue accrues by the 

plaintiff in the year 2012 immediately after receiving replying of his notice 

vide Ext.48 as plaintiff/appellant feel ultimate threat or infringement of his 

civil rights in the year 2012 with an apprehension that he is not going to get 

any reliefs from DMB(Defendant No-1).   

56. Therefore, in the light of above said discussion and evidence on record, this 

Court is of the considered opinion that period of limitation starts from the 

date when the plaintiff/appellant has received the reply from the respondent 

No.1 where he failed to receive any relief and admitted fact is the suit is filed 

in the year 2012 and that does not renders the suit barred under law of 

limitation.  
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57. Accordingly, this Court finds that the findings of ld. Trial court is not based 

upon settled provisions of law as well as oral and documentary forms of 

evidences adduced by the plaintiff/appellant in TS No. 72/2012. In the 

result, the discussion and decision of Ld. Trial court of Issue No.3 deserves 

interference and set aside. Accordingly, the issue No.3 is answered in 

affirmative and in favour of the plaintiff/appellant.   

58. Issue No.6:- Whether plaintiff has right, title, interest and 

possession of holding No.20 of ward No.8 of Dhekiajuli town? The 

plaintiff/appellant has not raised any objection against findings of Learned 

Munsiff No-1, Sonitpur in respect of issue no-6. The plaintiff/appellant in 

Memorandum of appeal not pleaded anything against the issue no-6.  

Learned Advocates appearing on behalf of both the appellant and 

respondents side during the time of argument also not argued anything 

against the findings of Learned Trial Court over the issue no-6.  

59. Admittedly, Learned Trial Court in issue no-6 decided that plaintiff has right, 

title and interest over the suit holding no-20. The crux of the dispute arises 

out of holding No.20 in the year 2002 and went up to the year 2012 and the 

prime allegations of the plaintiff/appellant is that plaintiff/appellant is the 

owner and possessor of said holding No.20 and land measuring an area 1 

Katha 10 Lessas over which said holding is situated and defendant no-4 

illegally got her name mutated over holding no-20, although the name of 

plaintiff/appellant stands recorded in Miyadi Patta land. 

60.  To prove the above said contention, the plaintiff/appellant adduced oral as 

well as documentary forms of evidences before this Court and on careful 

perusal of the documentary forms of evidences, this Court finds that Ext.17 

appears to be Jamabandi copy of annual patta copy of Annual Patta No.5 

dag No.278 dated 30/12/2008. Ext.18 is the Mutation Certificate of Annual 

Patta No.5 dated 30/12/2008, Ext.19 is the Mutation Certificate of Periodic 

Patta No.265 dated  11/4/2011 and Ext.20  is the Jamabandi copy of 

Periodic Patta No.265 dated  05/05/2011. On perusal of above exhibited 

documents it appears that name of plaintiff stands mutated in land 

measuring 1 Katha 10 Lessa under A.P No.5 dag No.278. Ext-18 & Ext 19 

shows the mutation of plaintiff‟s name over land measuring 1 Katha 10 Lessa 
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under dag No. 653 P.P No.265.  

61. It further established from the oral as well as documentary forms of 

evidences adduced by the plaintiff that in the year 1989, the 

plaintiff/appellant obtained loan from Dhekiajuli Municipal Board for 

construction of a latrine. Ext.71 and Ext.72 are appears to be the proof of 

that fact. That proved the fact the plaintiff has been possessing the said 

holding since before the year 1989. The plaintiff/appellant further adduced 

certain electricity bills vide Exts.57, 58, 59 to 70 of the said premises and 

DW-1 during the cross-examination admitted that the plaintiff is still paying 

the rent and electricity bills.  

62. I have carefully travelled through the following exhibited documents carefully 

and it finds that plaintiff/appellant rightly established his long standing 

possession over the suit holding.  

Ext.1  : Land Revenue Receipt of Annual Patta No.5 dated  

   15/5/1979 

Ext.2  : Land Revenue Receipt of Annual Patta No.4 dated  
   29/4/1981 
Ext.3  : Land Revenue Receipt of Annual Patta No.5 dated  
   23/4/83 
Ext.4  : Land Revenue Receipt of Annual Patta No.5 dated  
   17/5/1986 
Ext.5  : Land Revenue Receipt of Annual Patta No.5 dated  
   3/6/1987 
Ext.6  : Land Revenue Receipt of Annual Patta No.5 dated  
   1/6/1994 
Ext.7  : Land Revenue Receipt of Annual Patta No.5 dated  
   2/6/2001 
Ext.8  : Land Revenue Receipt of Annual Patta No.5 dated  
   20/5/2001 
Ext.9  : Land Revenue Receipt of Annual Patta No.5 dated  
   20/6/2003 
Ext.10  : Land Revenue Receipt of Annual Patta No.5 dated  
   31/3/2004 
Ext.11  : Land Revenue Receipt of Annual Patta No.5 dated  
   22/2/2005 
Ext.12  : Land Revenue Receipt of Annual Patta No.5 dated  
   31/3/2007 
Ext.13  : Land Revenue Receipt of Annual Patta No.5 dated  
   17/12/2009 
Ext.1  : Land Revenue Receipt of Annual Patta No.5 dated  
   6/3/2011 
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Ext.5  : Land Revenue Receipt of Annual Patta No.5 dated  
   18/2/2012 
Ext.16  : Land Revenue Receipt of Periodic Patta No.226 
   dated 26/3/2012 
Ext.17  : Jamabandi copy of Annual Patta No.5 dag No.278  
   dated 30/12/2008 
Ext.18  : Mutation Certificate of Annual Patta No.5 dated 
   30/12/2008 
Ext.22  : Municipal Tax receipt of ward no. 8 Holding No.224 
   dated 11/1/1988  
Ext.23  : Municipal Tax receipt of ward no. 8 Holding No.224 
   dated 11/1/1988  
Ext.24  : Municipal Tax receipt of ward no. 8 Holding No.224 
   dated 11/1/1988  
Ext.25  : Municipal Tax receipt of ward no. 8 Holding No.224 
   dated 16/11/1988  
Ext.26  : Municipal Tax receipt of ward no. 8 Holding No.224 
   dated 24/12/1992 
Ext.27  : Municipal Tax receipt of ward no. 8 Holding No.224 
   dated 19/02/1993 
Ext.28  : Municipal Tax receipt of ward no. 8 Holding No.224 
   dated 19/02/1993 
Ext.29  : Municipal Tax receipt of ward no. 8 Holding No.224 
   dated 19/02/1993 
Ext.30  : Municipal Tax receipt of ward no. 8 Holding No.224 
   dated 09/02/1994 
Ext.31  : Municipal Tax receipt of ward no. 8 Holding No.224 
   dated 1/02/1995 
Ext.32  : Municipal Tax receipt of ward no. 8 Holding No.224 
   dated 1/02/1995 
Ext.33  : Municipal Tax receipt of ward no. 8 Holding No.224 
   dated 9/09/1996 
Ext.34  : Municipal Tax receipt of ward no. 8 Holding No.224 
   dated 9/09/1996 
Ext.35  : Municipal Tax receipt of ward no. 8 Holding No.224 
   dated 9/09/1996 
Ext.36  : Municipal Tax receipt of ward no. 8 Holding No.224 
   dated 20/05/2001 
Ext.37  : Municipal Tax receipt of ward no. 8 Holding No.224 
   dated 18/02/2002 
Ext.49  : Municipal Tax receipt of ward no. 8 Holding No.224 
   dated 16/11/1990 
Ext.50  : Municipal Tax receipt of ward no. 8 Holding No.224 
   dated 16/11/1990 
Ext.51  : Municipal Tax receipt of ward no. 8 Holding No.224 
   dated 31/1/1991 
Ext.52  : Municipal Tax receipt of ward no. 8 Holding No.224 
   dated 30/1/1992 
Ext.53  : Municipal Tax receipt of ward no. 8 Holding No.224 
   dated 30/1/1992 
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Ext.54  : Municipal Tax receipt of ward no. 8 Holding No.224 
   dated 24/12/1992 
Ext.55  : Municipal Tax receipt of ward no. 8 Holding No.224 
   dated 24/12/1992 
Ext.37  : Municipal Tax receipt of ward no. 8 Holding No.224 
   dated 18/2/2002 
 

63. The above described exhibits demonstrated that plaintiff/appellant have paid 

the municipal tax for Holding No.224 since from the year 1988 to 2002 and 

that confirms the long standing possession of plaintiff/appellant over the suit 

property and it further establishes his right, title and interest over the suit 

land and suit holding. The learned trial has meticulously discussed the 

evidences presented by both the sides and opined that plaintiff has right, 

title, interest and possession over the suit holding no-20. Hence, no further 

detailed discussion over that issue is required.  

64. Therefore, in the light of above said discussion and evidences on record, this 

Court finds that plaintiff proved his right, title and interest over the suit land 

including the suit holding No.20 and learned trial court has rightly answered 

the Issue No.6 in favour of the plaintiff/appellant.  

65. The Learned Trial Court in issue no-6, rightly holds that plaintiff has right, 

title and interest over the suit property and suit holding no-20. Hence, this 

court is of considered opinion that no further discussions warranted over the 

issue no-6 and findings of learned lower court does not deserves any 

interference and consequent to that the decision of learned court below is 

upheld in respect of issue no-6. Accordingly, issue no-6 is answered in 

affirmative and in favour of plaintiff/appellant. 

66. In respect of issue no-2 & Issue no-4, this court observed that 

plaintiff/appellant not disputed the findings of the Learned Munsiff No-1, 

Sonitpur, and Tezpur against those issues. Hence, no further discussion over 

both the above said issue requires and consequent to that findings of 

learned trial court on those issues deserves no interference from this first 

appellate court. 

67. Issue No-7 & 8:- Both the issues are co-relates and that is why both the 

issues were taken together for discussions and decisions. In the light of 

discussions and decisions of all the foregoing issues this court finds that 

Learned Trial Court has rightly decided that plaintiff has right, title, interest 
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and possession over holding no-20 of ward No-8 of Dhekiajuli Town. Issue 

No-1 & 3, both are answered in affirmative and in favour of 

plaintiff/appellant by this fist appellate court and that renders the suit is 

maintainable and not bad for non-issuance of notice under section-80 of CPC 

upon the defendants no-2 & 3.  

68. Hence, it can be safely decide here that plaintiff/appellant was have right, 

title and interest over the suit holding no-20 when his name was deleted by 

defendant no-1 and that renders the acts of defendant no-1 illegal and liable 

to be cancelled. As such the suit of plaintiff/appellant is liable to be decreed 

with cost by way of granting following reliefs:-  

1. Plaintiff/appellant is entitled to get declaration of his right, title, 
interest and possession over the suit holding no-20 of Ward No-8 of 
Dhekiajuli Town; 

2. The plaintiff is entitled to get decree of cancellation of name of the 
defendant no-4 from holding no-20 of Ward No-8 of Dhekiajuli Town; 

3. The plaintiff is entitled to get decree of restoration of his name in 
holding no-20 of Ward No-8 of Dhekiajuli Town by way of deleting 
the name of defendant no-4; 

4. The defendant no-1 be directed to remove the name of defendant 
no-4 from holding no-20 of Ward No-8 of Dhekiajuli Town; 

5. The plaintiff/appellant is further entitled the cost of entire 
proceeding; 

69. In the result both the issues no-7&8, are answered partly in affirmative and 

in favour of the plaintiff/appellant.  

70. Therefore in the light of above said discussions of each issues, this court 

finds that findings of learned trial court not sustainable in respect of issue 

no-1 & Issue no-3. Consequent to that findings of Learned Munsiff No-1, 

Sonitpur is liable to be set aside to the effect of issue no-1 & issue no-3. 

ORDER 

71. In result, the first appeal preferred by the appellant against the Judgment 

and Decree passed by Learned Munsiff No.1, Tezpur is allowed and 

interfered with. Accordingly the said impugned judgment and order passed 

by the learned Munsiff No.1 is set aside partly in respect of issue no-1&3 

with cost by way of decreeing the suit of plaintiff/appellant granting the 

following reliefs:-  

1. Plaintiff/appellant is entitled to get declaration of his right, title, 
interest and possession over the suit holding no-20 of Ward No-8 
of Dhekiajuli Town; 
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2. The plaintiff is entitled to get decree of cancellation of name of 
the defendant no-4 from holding no-20 of Ward No-8 of 
Dhekiajuli Town; 

3. The plaintiff is entitled to get decree of restoration of his name in 
holding no-20 of Ward No-8 of Dhekiajuli Town by way of 
deleting the name of defendant no-4; 

4. The defendant no-1 be directed to remove the name of defendant 
no-4 from holding no-20 of Ward No-8 of Dhekiajuli Town; 

5. The plaintiff/appellant is further entitled the cost of entire 
proceeding; 

72.  Prepare a decree accordingly. Let a copy of this judgment and order of first 

appellate court along with the LCR be sent back to Learned Munsiff No.1, 

Tezpur.  

73. Judgment is pronounced and delivered in open court under the hand and 

seal of this court on 25th day of April 2019. 

 

 (N. J. Haque) 

Civil Judge 
                         Tezpur, Sonitpur 
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ANNEXURE 

Plaintiff Witnesses:   
i PW-1    : Gouranga Dey 
ii PW-2    : Bhabesh Ch Debnath 

 
Plaintiff Exhibits:  

1) Ext.1  : Land Revenue Receipt of Annual Patta No.5 dated  
   15/5/1979 

2) Ext.2  : Land Revenue Receipt of Annual Patta No.4 dated  
   29/4/1981 

3) Ext.3  : Land Revenue Receipt of Annual Patta No.5 dated  
   23/4/83 

4) Ext.4  : Land Revenue Receipt of Annual Patta No.5 dated  
   17/5/1986 

5) Ext.5  : Land Revenue Receipt of Annual Patta No.5 dated  
   3/6/1987 

6) Ext.6  : Land Revenue Receipt of Annual Patta No.5 dated  
   1/6/1994 

7) Ext.7  : Land Revenue Receipt of Annual Patta No.5 dated  
   2/6/2001 

8) Ext.8  : Land Revenue Receipt of Annual Patta No.5 dated  
   20/5/2001 

9) Ext.9  : Land Revenue Receipt of Annual Patta No.5 dated  
   20/6/2003 

10) Ext.10  : Land Revenue Receipt of Annual Patta No.5 dated  
   31/3/2004 

11) Ext.11  : Land Revenue Receipt of Annual Patta No.5 dated  
   22/2/2005 

12) Ext.12  : Land Revenue Receipt of Annual Patta No.5 dated  
   31/3/2007 

13) Ext.13  : Land Revenue Receipt of Annual Patta No.5 dated  
   17/12/2009 

14) Ext.1  : Land Revenue Receipt of Annual Patta No.5 dated  
   6/3/2011 

15) Ext.5  : Land Revenue Receipt of Annual Patta No.5 dated  
   18/2/2012 

16) Ext.16  : Land Revenue Receipt of Periodic Patta No.226 
   dated 26/3/2012 

17) Ext.17  : Jamabandi copy of Annual Patta No.5 dag No.278  
   dated 30/12/2008 

18) Ext.18  : Mutation Certificate of Annual Patta No.5 dated 
   30/12/2008 

19) Ext.19  : Mutation Certificate of Periodic Patta No.226 dated 
   11/4/2011 

20) Ext.20  : Jamabandi copy of Periodic No.226 dated   
   5/5/2011 

21) Ext.21  : Sanction Letter 
22) Ext.22 To 37 : Municipal tax paying receipt  
23) Ext.38 To 42 : Municipal notice for holding transfer  
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24) Ext 43  : Compliant 
25) Ext-43(2) :- Signature of PW-2 
26) Ext 44  : Notice 
27) Ext 45  : Notice 
28) Ext 46  : Postal Receipt 
29) Ext 47  : AD Card 
30) Ext 48  : Reply 
31) Ext-48(1) & 48(2):- Signatures of Chairman 
32) Ext.49 To 55 : Municipal tax receipt  
33) Ext.56  : receipt of M.T Fees of electricity board 
34) Ext.57  : receipt of electric connection 
35) Ext.58  : Estimate for service connection  
36) Ext.59 to 70 : Electricity paid by plaintiff in respect of suit premise 
37) Ext-71  :-  Copy of Application 
38) Ext-72  :-  Agreement 
39) Ext-73  :-  Application 
40) Ext-74  :-  Order 
41) Ext-74(1) :- Record of deletion of plaintiff‟s name 
42) Ext-75  :-  Holding 
43) Ext-76  :- Notice 
44) Ext-77  :-  Notice 
45) Ext-78  :-  Notice 
46) Ext-79  :-  Protest petition  
47) Ext-79(1) :-  Signature of Tax Daroga 
48) Ext-80  :- Computerized Notice 

 
Defendant Witnesses: 

i DW 1  : Anima Dey 
ii DW 2  : Smt Milu Ghosh 

 
Defendant Exhibits: 

i Ext.A  : Unregistered Sale Deed 
ii Ext.B  : Land revenue paying receipt 
iii Ext.C  : Holding tax paying receipt  

 
 

                                                                                                            N.J Haque 
Civil Judge 

Dictated and corrected by me. 

 

 

 

 

Dictation taken and  

Transcribed be me: (J. K Muru) Steno. **** 

(N. J. Haque) 

Civil Judge 
Sonitpur, Tezpur 


