
Misc.(J) Case No. 54 of 2018 
 
09-03-2021   This is an application under Order 9 Rule 7 & 13 read 

with section 151 of C.P.C. praying to vacate the exparte order dated 

03-08-2018 passed by this court. 

    The contention of the petitioner/respondent is that 

her husband Biraj Sharma filed the TS (M) No. 95/18 praying for a 

decree of divorce by dissolution of marriage u/s 13 (1) (i) (ia) and 

(ib) of the Hindu Marriage Act, 1955 and accordingly notice was 

issued to her on 26-07-2018 fixing 20-08-2018 for filing written 

statement. It is contended that even though notice issued to her 

has been received by her sister Miss Pallabita Sharma on 31-07-

2018 but due to communication gape and misunderstanding she 

could not receive the said notice in time as at the relevant time she 

had been residing at Guwahati in her uncle’s house at Panjabari in 

search of job. However, when she went to her parent’s house on 

27-10-2018 she came to know about the said notice but she could 

not immediately appear in the court on 20-08-2018. In the mean 

time, the court was pleased to pass exparte order on 03-08-2018 

against her. It is contended that non appearance of respondent in 

court is not intentional or negligent but because of bonafide reason 

she could not attend the court to contest the case.  

    It is further contended that if the exparte order is not 

vacated the petitioner/respondent will suffer irreparable loss and 

injury which cannot be compensated in terms of money. Hence, the 

present petition for vacating the exparte decree.  

    As against the petition praying for vacating the 

exparte order dated 03-08-2018, the Opposite party has filed 

written objection contending inter-alia that the petition is not 

maintainable in law and fact as the exparte decree was passed by 

the court only on 03-10-2018 and for vacating the said exparte 

decree, the petition ought to have been filed under Order 9 Rule 13 

of C.P.C. not against the order dated 03-08-2018. 

    The Court proceeded to pass exparte decree only 

after having been satisfied that petitioner/respondent failed to 

attend the court on the date fixed inspite of receipt of summons. It 



is contended that the court passed the exparte decree under Order 

9 Rule 6 after following due process and also perusing the evidence-

on-affidavit filed by the petitioner/opposite party.  

    It is contended that though the petitioner filed the 

petition under Order 9 Rule 7 of CPC but she has appeared in court 

after exparte hearing was completed and exparte decree was 

passed. Therefore, on the basis of application under Order 9 Rule 7 

court may not disturb the exparte decree dated 03-10-2018 

whereby the marriage between the parties was dissolved under 

Section 13 (1) (i) (ia) and (ib) of the Hindu Marriage Act, 1955. 

Therefore, it is vehemently contended that the petition deserves to 

be dismissed with cost.  

    During the course of hearing, the learned counsel for 

the petitioner vociferously contended that non appearance of the 

petitioner/respondent in court was not intentional but because of 

bonafide reason for which the court proceeded to pass exparte 

order followed by exparte decree. Non appearance of the 

petitioner/respondent was because of certain communication gape 

which are beyond her control. In the event the exparte decree is not 

vacated the petitioner/respondent suffers huge loss and injury.  

    On the other hand, the learned Sr. counsel Mr. A.K. 

Mahanta, appearing for the petitioner/opposite party arduously 

contended that the present petition is absolutely not maintainable as 

the petitioner/respondent has not challenged the exparte decree 

dated 03-10-2018. If at all the petitioner is to challenge the exparte 

decree she ought to have filed the petition under Order 9 Rule 13 

for vacating exparte decree which was not done here. Moreover, it 

is forcefully contended that the so called communication gape or not 

appearing in the court in time after receipt of notice is nothing but a 

false and fabricated plea. Court has given sufficient time to the 

respondent/petitioner to appear, but when she did not avail the 

opportunity the court passed the exparte decree. In the mean time, 

the petitioner got married on the strength of exparte decree and 

leading a peaceful life. If the exparte decree is vacated then it will 

bring disharmony in their marital life, as such, it is submitted that 



the petition for vacating the exparte order dated 03-08-2018 be 

dismissed with cost.  

    Having heard the arduous contentions of the learned 

lawyers appearing for both sides, this court has given its anxious 

consideration into the matter for arriving at a just decision in the 

case.  

    Now, on perusal of the Order 9 Rule 7 of CPC, it 

appears that where the court has adjourned the hearing of the suit 

exparte, and defendant, at or before such hearing, appears and 

assigns good cause of his previous non appearance, he may, upon 

such terms as the court directs as to costs or otherwise, be heard in 

answer to the suit as if he had appeared on the day fixed for his 

appearance.  

    Therefore, as per Order 9 Rule 7, the petitioner can 

file application under the said provision in court, after the court  

adjourned the hearing of the suit exparte and assigns good reasons 

for his non appearance, then court may allow such prayer subject to 

such terms as the court may deem fit and proper.  

    But, in the present case, the learned Sr. counsel Mr. 

A.K. Mahanta appearing for the petitioner/opposite party contended 

that the petitioner/respondent filed the present petition under Order 

9 Rule 7 only after passing the exparte decree on 03-10-2018 for 

vacating the order dated 03-08-2018 but no separate petition has 

been filed under Order 9 Rule 13 which is the appropriate provision. 

Having not availed the appropriate provision, the petition filed under 

Order 9 Rule 7 apparently is not maintainable.  

          On the contrary, on perusal of Order 9 Rule 13, it 

appears that where an exparte decree is passed against the 

defendant, he may apply to the court by which the decree was 

passed for an order to set it aside if he satisfy the court that 

summons was not duly served, or he was prevented by any 

sufficient cause from appearance when the suit is called on for 

hearing and court may pass order on such terms as the court may 

deem fit and proper as to the costs.  



    On perusal of the petition No. 1567/18 under Orer 9 

Rule 7 and 13 read with section 151 CPC, it appears that the 

petition was filed on 01-11-2018 and the court passed the exparte 

order adjourning the hearing on 03-08-2018 and the exparte decree 

on 03-10-2018.  

    Therefore, admittedly, the present petition has been 

filed after passing the exparte decree.  

    Since the court has the power to vacate the exparte 

order adjourning the hearing under Order 9 Rule 7 and also vacate 

the exparte decree under Order 9 Rule 13 of course, subject to 

assigning sufficient cause on such terms and conditions as the court 

may deem fit and proper.  

    In the present case, the respondent/petitioner 

contended that she did not receive the notice in time because of 

communication gap and for that she has assigned some reasons as 

she has been residing at different place at the relevant time and 

notice was stated to be received by her sister at her parental house 

when she was residing at Guwahati. The facts stated by the 

respondent/petitioner constitute good reason for vacating the 

exparte order of hearing. Even if it is assumed that the petition 

under Order 9 Rule 7 is not applicable in the present case but the 

exparte decree can be vacated under Order 9 Rule 13 subject to 

assigning good cause and satisfaction of the court. After all, the 

spirit of law in Order 9 Rule 7 & Order 9 Rule 13 are same.  

    After considering all the factors, this court is in 

agreement with the contention of the learned Sr. counsel Mr. 

Mahanta that there was no prayer for vacating the exparte decree in 

the petition No. 1567/18 but on the top of the application it was 

mentioned that application was filed under Order 9 Rule 7 & 13 read 

with section 151 of CPC, which fact has also been reflected in the 

first page of the order sheet, therefore, the court can well consider 

that the application has been filed under proper provision of law. 

True it is, that there is no mention in the prayer portion for vacating 

the exparte decree dated    03-10-2018 but for mistake committed 

by lawyer, parties should not suffer. After all, procedural lapse and 



mistake of lawyer should not come in the way of giving substantive 

justice to the parties because for the fault of lawyer, parties should 

not be allowed to suffer. Since sufficient cause has been assigned in 

the petition, stating that she has been prevented in appearance in 

court on the date fixed because of communication gap therefore, 

the court can consider this aspect very well under Order 9 Rule 13. 

Of course, the spirit of Order 9 Rule 7 and Order 9 Rule 13 are the 

same. Even though in the mean time, some development took 

place, but this does not come in the way of giving appropriate relief 

to the petitioner as the petitioner has been deprived of agitating all 

the facts before the court and the grievances of the parties can be 

evaluated by the court only after hearing the parties at full trial.  

    Situated thus, this court is of the considered view 

that the exparte order dated 03-08-2018 adjourning the hearing and 

the exparte decree dated 03-10-2018 are liable to be vacated to 

advance the cause of justice subject however with cost.               

     In view of the above, both the order dated 03-08-

2018 and 03-10-2018 are vacated on payment of cost of Rs. 3000/- 

(Three thousand) only to the opposite party.  

    The Misc. (J) case accordingly stands disposed off.  

  

 

 

               (C.B. Gogoi) 
District Judge,              
Sonitpur,Tezpur. 
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