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THE COURT OF THE SESSIONS JUDGE SONITPUR: TEZPUR 

                SESSION CASE NO. 336 of 2012 

             Under section 341/326/307/34 of I.P.C. 

                                      (Arising out of G. R Case No. 1589/11) 

     
State of Assam 

 
     –Vs–  

 
1. Sri Bhaben Bora  
2. Sri Joyram Bora  ...... Accused persons. 

      
                  

      
       

 
For the State  :      Mr. N.K. Misra, Addl. P.P.

                         
For the accused  :     Sri A.K. Mahanta, Advocate.  
 
Date of Argument :     05-11-2019 
 
Date of Judgment  :     18-11 -2019. 

 

J U D G M E N T 

1. The prosecution case in brief is that on 27-07-2011, at around 11.30 

a.m. when the informant Prasanta Kumar Baruah‘s nephew Tridib 

Kumar Baruah was proceeding towards Dholaibil weekly market he met 

the informant‘s wife Meghali Baruah who was proceeding towards 

Dholaibil Gaonlia Bank and when Tridib Baruah reached infront of the 

house of accused Bhaben Baruah, he stopped the motor cycle of Tridib 

Baruah and without any reason with intent to kill threw kerosene oil 

over his face and eye and attempted to set him on fire. Seeing the 

incident, while the informant‘s wife Meghali Baruah proceeded to 

prevent, the accused inflicted blows over head, hand and other parts of 

the body of Tridib Kr. Baruah with a ‗mit Dao‘ causing severe injuries 

and also inflicted cut injury over the neck of Meghali Baruah. 

Present:        Smti I. Barman, AJS 

                 Sessions Judge, 

    Sonitpur, Tezpur.    
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2. Upon receipt of the FIR from the informant Prasanta Baruah (PW 3), the 

O/C Jamuguri PS registered the case being Jamuguri P.S. Case No. 

67/11 u/s 341/326/307/34 of the IPC. In course of investigation, 

Investigating Officer visited the place of occurrence, recorded the 

statement of the witnesses,   seized the wearing apparels of the injured 

Tridib Baruah, one splitted bamboo  and one banner and submitted the 

charge sheet against the accused Bhaben Bora and Joyram Bora u/s 

341/326/307/34 of IPC. 

3. On appearance of the accused persons namely, Bhaben Bora and 

Joyram Bora, having furnished necessary copies as required under 

section 207 Cr.P.C. the learned Chief Judicial Magistrate, Sonitpur, 

Tezpur committed the case to the Court of Session, the offence u/s 307  

IPC being exclusively triable by the court of Session. The case being 

committed, the two accused persons entered their appearance. After 

going through the police report and hearing both sides, charge u/s 

341/326/307/34 of the IPC was framed against the accused persons, 

Bhaben Bora and Joyram Bora  and particulars of the charge on being 

read over and explained to the accused persons, they pleaded not guilty 

and demanded to stand for trial. 

4. To substantiate the charge, prosecution examined as many as 20 

witnesses. In statement recorded u/s 313 Cr.P.C, the accused persons 

denied all the allegations leveled against them and pleaded innocence. 

Accused examine one witness to defend their case. 

5. I have heard the argument of the learned counsel of both sides and also 

have gone through the evidence on record.  

6. The points to be determined in this case is as follows–  

1. Whether the accused Bhaben Bora and Joyram Bora, in 

furtherance of common intention, on 27-07-2011, at 

around 11.30 a.m. at Rangsolia Kathobari  under Jamuguri 

PS, wrongfully restrained the victim Tridib Kr. Baruah and 
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Smti Meghali Baruah  and thereby committed an offence 

punishable u/s 341/34 of the IPC? 

2.Whether the accused persons, Bhaben Bora and Joyram 

Bora, in furtherance of common intention, on 27-07-2011, 

at around 11.30 a.m. at Rangsolia Kathobari  under 

Jamuguri PS, voluntarily caused grievous hurt to Tridib Kr. 

Baruah and Smti Meghali Baruah   and thereby committed 

an offence punishable u/s 326/34 of the IPC? 

3. Whether the accused persons, Bhaben Bora and Joyram 

Bora, in furtherance of common intention, on 27-07-2011, 

at around 11.30 a.m. at Rangsolia Kathobari  under 

Jamuguri PS,   caused grievous hurt to Sri Tridib Kr. 

Baruah, with such intention (or knowledge), and under 

such circumstances, that, if, by that act, the accused has 

caused the death of Tridib  Kr. Baruah,  the accused would 

have been guilty of murder and thereby committed an 

offence punishable u/s 307/34 of the IPC?   

7. Mr. Misra, the learned Addl. Public Prosecutor, submitted that the 

injured persons and eye witnesses fully proved the incident and the 

amount of injuries cannot be discarded as proved by the eye witnesses 

which was also corroborated by the medical evidence. The learned Addl. 

Public Prosecutor further submitted that the contradictions/omissions 

referred to by the learned counsel for the accused persons in the 

evidence on record are too trivial to merit any serious consideration and 

acting on such minor omission or contradictions, benefit of doubt cannot 

be extended to the accused persons. The learned counsel for the 

prosecution side also has placed reliance on several Judgments which 

shall be referred while considering the submission of the parties. 

8. Refuting the said argument, Mr. Mahanta, the learned counsel 

appearing for the accused persons, has submitted that there being long 

standing enmity between the accused and the informant party regarding 
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name of the village, the present accused persons have been roped in 

falsely. 

9. In order to appreciate the argument advanced on behalf of both the 

sides, I deem it appropriate to briefly recapitulate the evidence on 

record as  follows : 

10. PW 1, Sri Mintu Nath who is an eye witness, deposed that on 27-07-

2011 when he was at his shop at around 11.30 a.m., he saw from his 

shop accused Bhaben Bora altercating with Tridib Baruah and his aunt. 

He witnessed that accused Bhaben Bora taking the key of the motor 

cycle of Tridib Baruah had gone to his house and thereafter accused 

Bhaben Bora returning with a kerosene oil jar and ―mit dao‖, sprinkled 

kerosene oil on the eyes of Tridib Baruah. When Tridib Baruah tried to 

run away from there, then accused Bhaben Bora gave blow with a ―mit 

dao‖ on his forehead. Thereafter Tridib Baruah again wanted to run 

away from the place of occurrence but he fell down on the side of the 

High way. When Tridib Baruah resisted the accused by raising his hand, 

accused Bhaben Bora inflicted him several cut blows over his hand. At 

that time, accused Joyram Bora was present on the opposite side of the 

place of occurrence. Though Joyram Bora tried to pacify his brother 

Bhaben Bora but failed to control him. Witnessing the occurrence he 

(PW 1) rushed to the place of occurrence and bandaged the injuries of 

Tridib Baruah by a ‗gamosa‘ and took the injured to Dholaibil PHC by the 

Tractor of Monu Baruah. He had not seen Joyram Bora inflicting injury 

on Tridib Baruah. He further stated that after committing the offence, 

accused Bhaben Bora returned to his house with the mit Dao and 

kerosene oil jar and thereafter fled away. In the incident the aunt of 

Tridib Baruah, somehow sustained cut injury over her neck. 

11. During cross, he stated that the occurrence took place at Kathobari 

Goan centre. At the time of occurrence all the shops situated near the 

place of occurrence were open. He did not know if any swimming 

competition was organized at the relevant time of the incident in that 

area. He also had not seen any banner advertising for holding swimming 
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competition by ―Sankar Ajan Satur Sangha‖. He also had no knowledge 

if Tridib Baruah‘s family demanded to use the word ―Rangsalia‖ before 

the name of village ―Kathobari‖ for publicity of glory of his family who 

originally hails from Rangsalia area of Behali. He also did not know if 

before the name of village Kathobari, the word ―Rangsolia‖ was absent 

in the banner displayed by ―Sankar Ajan Satur Sangha‖ which led the 

quarrel between Tridib Baruah‘s family and the villagers. He denied the 

suggestion that when Bhaben Bora protested the act of Tridib Baruah 

for tearing the banner, he in turn, assaulted Bhaben Bora with the key 

of the motor cycle and that on being intervened by Hima Bora the wife 

of Bhaben Bora, accused Tridib Baruah torn off her wearing clothes and 

had assaulted her. He further stated that he had no knowledge if there 

are two ‗khel‖ (clans) in Kathobari village and he had no knowledge if a 

plot of land, measuring about 51 bighas, has been cultivated by the 

villagers of kathobari gaon. He did not know if Tridib Baruah formed 

another ‗khel‘ in the kathobari village giving the name of ―Rangsalia 

Kathobari‖ and cultivated in a portion of said 51 bighas of land. He had 

no knowledge if for the name of of ―Rangsolia Kathobari gaon‖, any 

litigation ensued between Tridib Baruah‘s family and the villagers of 

―Kathobari gaon‖. He denied the suggestion that he had not seen the 

incident. He denied that he had seen Tridib Baruah attacking Bhaben 

Bora by the key of his motor cycle. He had not seen any kerosene gallon 

in the tractor  parked on the side of the place of occurrence or in the 

hand of accused Bhaben Bora. He asserted that in the incident besides 

Tridib Baruah, another woman sustained cut injury over her neck 

caused by mit dao. 

12. PW 2 Tridib Kr. Baruah, the injured, stated that on 27-07-2011, at 

around 11/11.30 a.m. when he was coming from home towards 

Dholaibil weekly market for marketing by a motor cycle at Kathobari 

centre, he crossed his aunty Meghali Saikia Baruah and Bulu Baruah. 

After chitchat, Meghali Baruah and Bulu Baruah left the place. At that 

time he saw one banner hanged at the foot of a road side tree. He 

proceeded to the banner. At that time Ramen Baruah and accused 
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Bhaben Bora were sitting near the banner in front of a saloon. He took 

photograph of the banner as the Block Development Officer, Naduar 

Block notified both the parties not to display any signboard mentioning 

the name of the public pond as a dispute was going on between two 

sections of the villagers regarding the name of the place. Some villagers 

including himself called the village as ―Rangsolia‖ while the other section 

of the village called as ―Kathobari‖ and regarding name of the place, 

matter was sub-judice in the court. He further stated that as soon as he 

took the photograph by his cell phone, accused Bhaben Bora came 

towards him and enquired him as to why he took photograph. When he 

replied that he had some work with the photograph, Bhaben Bora asked 

him to leave the place but as soon as he (PW 2) proceeded towards his 

motor cycle to leave the place, Bhaben Bora repeatedly asked him to 

leave the place. At that time Joyram Bora, the elder brother of Bhaben 

Bora arrived there and enquired Bhaben Bora as to what happened and 

when Joyram Bora also questioned him as to why he took the 

photograph of the banner, an altercation ensued between them and 

both the accused scolded him with filthy language. Thereafter Bhaben 

Bora went to his house situated near the place of occurrence and 

hurriedly came back with a jarican and a ―mit dao‖ wrapped with 

newspaper. Seeing Bhaben Bora carrying the jarican and ―mit dao‖, he 

drew attention of his brother Joyram Bora to look at Bhaben Bora. At 

that moment Bhaben Bora threw kerosene oil to him from a distance of 

about 6½ ft and ignited one safety match stick. Both the accused were 

holding him and Bhaben Bora inflicted blows over his forehead with the 

―mit dao‖ as a result, he sustained cut injuries over forehead. To save 

life he (PW 2) ran away but he fell down in a muddy field and when he 

looked back, all of a sudden accused Bhaben Bora again struck him over 

his forehead but on being averted the strike by raising his hand, he 

sustained severe cut injuries. Again Bhaben Bora attacked him with a 

Dao for the second time and it struck on his left hand when he tried to 

save his neck from the struck of Dao as a result he sustained cut injury 

over left hand. Accused Bhaben Bora struck him 4/5 times. He raised 
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alarm seeking help of his aunty in semi unconscious state. Somehow he 

stood up and came to the road with severe cut injuries with profuse 

bleeding. At that time, he saw his aunty Meghali Saikia Baruah being 

assaulted by Bhaben Bora over her neck with the ―mit dao‖. Thereafter, 

Bhaben Bora left the place by the motor cycle of Tilok Kakoty, as a 

pillion rider. He further deposed that at that time Sunit Hazarika and 

Ramen Baruah arrived at the place and took them to Dholaibil hospital 

by the tractor of Sunit Hazarika but before reaching Dholaibil, his 

brother Dipen Baruah stopped the tractor and taking him in Bolero, 

went to Dholaibil Govt. Hospital wherefrom he was referred to KCH, 

Tezpur. At Civil Hospital, Tezpur he received 54 numbers of stitches on 

the various parts of the body and underwent treatment for about 1½ 

hours wherefrom he was referred to GMCH, Guwahati but considering 

his severe injuries, he was admitted at ICU of Dispur Hospital, Guwahati 

and on the next day he was undergone an operation and plastic surgery 

was done on his hand. There he was underwent treatment for seven 

days. On 24-08-2011 police produced him before the Magistrate and 

accordingly he gave statement before the Magistrate u/s 164 Cr.P.C. 

vide Ext. 1. He further stated that despite prolong treatment he has not 

yet fully recovered and unable to restore to normal avocation as before. 

Police seized his blood stained wearing T shirt with blue stripe, one 

white half ganji, one blue long pant and one underwear vide Ext.2, 

seizure list. He proved the blood stain long pant as Material Ext.1, T- 

shirt as Material Ext.2, underwear as Material Ext.3 and half ganji with 

blood stained as Material Ext. 4. He also proved the seizure list Ext.3 

whereby Material Ext. 5 the banner was seized. 

13. During cross he stated that his fore-fathers were inhabitants of 

―Rangsalia Gaon‖ of Behali and subsequently, settled at Kathobari area 

during the Ahom regime.  He denied the suggestion that their family 

tried to impose the name ‗Rangsalia‘ before the word ‗Kathobari‘ gaon to 

carry the glory of their forefathers but the local people raised objection. 

He admitted that he has no enmity between the parties before the 

incident. He further stated that he has no knowledge if Joyram Bora had 
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undergone cataract operation of one eye. He also stated that at the 

time of incident the shop of Mintu Nath was open. He stated that when 

he reached kathobari centre, he found the accused Bhaben Bora and 

many others assembled around the banner displayed under the tree. He 

took the photograph of the banner for onward transmission to Naduar 

Development Block Officer as there was standing order not to use the 

word ―Rangsolia‖ before the word ―Kathobari‖. He admitted that Hima 

Bora, the wife of the accused Bhaben Bora, filed a case against him. He 

further stated that accused Joyram caught hold of him from behind. He 

further stated that when he reached the place of occurrence, he found 

Ramen sitting with Bhaben Bora but Ramen did not intervene the 

accused. According to him, the first incident took place where the 

banner was displayed under the tree and the second incident occurred 

in nearby field just crossing the main road, at a distance of about 30/40 

feets. 

14. PW 3 Prasanta Barauh, deposed that on 27-07-2011, at around 11 a.m. 

hearing about an altercation near the main road, he went there but 

found none and came to know that the injured persons were taken to 

Dholaibil Hospital. Then he went there and knowing about the incident, 

as per his instruction the FIR was written and he put signature on it. He 

proved the FIR Ext. 4. He had seen Tridib Baruah with injury on his 

head and hand and also found his wife Meghali Baruah with injury on 

the upper side of back near shoulder. He heard about the incident from 

one Bulu Baruah.  

15. PW 4 Meghali Saikia Baruah, another injured, deposed that on 27-07-

2011, at around 11.30 a.m. when she proceeded to Kathobari centre 

along with Bulu Baruah, she met Tridib Baruah who came there by his 

motor cycle and thereafter she went to the western side of the road to 

board a Bus. At that time Tridib Baruah took a photograph of the 

banner displayed on a tree in front of the house of Bhaben Bora. Seeing 

Tridib Baruah taking the photograph,  accused Bhaben Bora who was 

talking with one Ramen, questioned Tridib Baruah as to why he took the 
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photograph. At that time Joyram Bora came there and started scolding. 

Thereafter Bhaben Bora took the key of the motor cycle of Tridib 

Baruah and entered into his (Bhaben Borah) house. Again he came out 

with a jaricane and a ―mit dao‖ wrapped with paper and threw the oil on 

the body of Tridib Baruah. Thereafter, accused Bhaben Bora inflicted a 

―mit dao‖ blow on the right side of the head of Tridib Baruah as a result 

he fell down near the bush of the road, but again Bhaben Bora made 

another blow on the neck of Tridib Baruah, when Tridib Baruah raised 

his right hand to save himself, he sustained injury on right thumb. 

Thereafter, Bhaben Bora gave another blow as a result Tridib Baruah 

sustained injury over his right hand. She further stated that Joyram Bora 

was holding Tridib Baruah over his waist from back side and she was 

pulled by Bhaben Bora from back side. Bhaben Bora gave her a dao 

blow on the upper back side of right shoulder. After that Bhaben Bora‘s 

elder son came there and pushed her from back side. She shouted for 

help. At that time Tilok Kakoti was witnessing the incident. Later on 

Bhaben Bora went somewhere by the bike of Tilok Kakoti as a pillion 

rider. Mintu Nath wrapped the head injury of Tridib Baruah with a 

‗gamosa‘ and thereafter, took the injured to hospital by the tractor of 

Sunit Hazarika. She also went to hospital by the Bolero of Dipen Baruah 

and on the way, Tridib Baruah was also put in the said Bolero and they 

were taken to the hospital wherefrom they were referred to KCH, 

Tezpur. She proved her statement made before the Magistrate u/s 164 

Cr.P.C. as Ext. 5.  

16. In cross-examination, she denied the suggestion that her family 

members had dispute with the villagers regarding the name of the 

village. She denied the suggestion that Tridib Baruah assaulted Bhaben 

Bora with the key of the motor cycle. She stated that at the beginning, 

accused Joyram Bora was not present in the scene, he came there after 

the photograph of the banner was taken.  

17.  PW 5  Dr. Sudhanya Kalita, the then Dy Spdt. of KCH, Tezpur, on 27-

07-2011 examined the injured Tridib Baruah who was admitted  in 
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hospital at around 2.20 p.m. and on the same day he was referred to 

GMCH, Guwahati. On examination he found the following injuries on the 

person– 

(i) (i) Sharp cut wound over the right parietal region, 

size 6‖ x ½‖ x bone deep.  

(ii) sharp cut wound left palm of the hand covering 

the whole palm at its proximal part, Tendons 

muscles are all cut, size 6‖ x 1‖ x bone deep,  

(iii) Sharp cut wound right hand proximal part, bone 

of the thumb proximal phalanx cut, size 7‖ x 1‖x 

bone deep and bone of the right thumb cut. 

Patient was in shock and two units of blood transfused. 

Weapon used sharp and heavy, age of the wound fresh 

and nature of injuries grievous and life threatening. He 

proved the injury report as Ext. 5 (henceforth mentioned 

as 5 A as the statement of PW 4 u/s 164 Cr.P.C was 

already marked as Ext. 5). 

   During cross, he stated that he examined the injured on his 

request. He stated that as the patient was very serious and he needed 

immediate treatment, so he did not see any report of Dholaibil PHC.      

18. PW 6 Ratul Kalita who turned hostile, stated that he had not seen the 

incident occurred in the afternoon while he was taking launch at home. 

19. PW 7 Dr. Sukheswar Basumatary, the then Medical & health Officer of 

Tewaripal New PHC testified that on 27-07-2011 at around 12.45 p.m., 

he examined Smti Meghali Baruah, W/O Prasanta Baruah and found 

superficial lacerated injury over right side of the neck extending about 5 

cm length anterior posterior, the injury was simple, fresh and caused by 

blunt weapon. He proved the injury report as Ext. 6.  He stated that he 

referred the other patient due to profuse bleeding.   
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20. PW 8 Smti Hima Bora, the wife of accused Bhaben Bora also turned 

hostile. She deposed that on the day of incident, at around 11.30 a.m. 

hearing altercation between her husband and Tridib Baruah, she came 

out and saw Tridib Baruah giving fist blows to her husband as a result 

he sustained injury and blood was oozing out from the eye of her 

husband. To pacify them she entered in between them but then she 

was pushed on the road by Tridib Baruah. Her blouse was torn and 

chador was removed. She sustained injury over head and right hand. 

Hearing her hue and cry, people assembled there and assaulted Tridib 

Baruah. According to her, the ladies who assembled there had assaulted 

Tridib Baruah with bamboo stick. During cross by prosecution, she 

stated that at the time of incident along with Tridib Baruah one Meghali 

Baruah was present there who also witnessed the incident. 

21. During cross by defence, she stated that she had not seen when the 

other accused Joyram Bora pacified her husband and Tridib Baruah. She 

stated that she saw Tridib Baruah shouting as to why the word 

―Rangsolia‖ has not been used in the banner. 

22. PW 9 Smt. Bulu Baruah testified that on the day of incident, at around 

11 a.m. when she along with Meghali Baruah were waiting at Dholaibil 

Kathobari centre to go to the bank, on the opposite side of the road 

Tridib Baruah was standing. After some time she had seen Bhaben Bora 

coming out of his house and started altercating with Tridib Baruah. After 

some time Joyram Bora also came there and joined in the altercation. At 

that time they saw Bhaben Bora going back to his house and again 

came with a Dao and kerosene gallon and spread it on the body of 

Tridib Baruah. When they proceeded towards Tridib Baruah, Kerosene 

fell upon her body. Then she had seen Tridib Baruah running away and 

saw Bhaben Bora chasing Tridib Baruah to the field and inflicting him 

Dao blow. She heard the shouting of Tridib Baruah as „Morilu ou‟, 

„Morilu ou‟. She saw injury on the head and fingers of Tridib Baruah 

and blood was oozing out from the injuries.  
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23. During cross by defence, she stated that she did not notice if any 

banner of ―Sankar Ajan Sator Sangha‖ was hanged in various places 

mentioning the village name as ―Kathobari‖. She did not know the 

reason of altercation between Bhaben Bora and Tridib Baruah. She had 

not seen Tridib Baruah taking photograph of the banner and destroying 

it. 

24. PW 10 Ramen Baruah deposed that on the day of incident, at around 11 

a.m., when he was talking with Bhaben Bora and one Muslim boy at 

Kathobari centre, at that time Tridib Baruah came there by a motor 

cycle and took photograph of a banner of some swimming competition. 

Joyram Bora also came there. Seeing Tridib Baruah taking the 

photograph, Bhaben Bora asked Tridib Baruah the reason of taking the 

snap to which Tridib Baruah replied that it is required. Then an 

altercation took place among Bhaben Borah, Tridib Baruah and Joyram 

Bora. After that Bhaben Bora went back to his house and returned with 

a Dao and a kerosene gallon and spread the kerosene on the body of 

Tridib Baruah which fell on the face of Tridib Baruah. When Tridib 

Baruah moved backward and reached the field on the other side of the 

road, Bhaben Bora inflicted dao blow on the head of Tridib Baruah, as a 

result, Tridib Baruah fell down and sustained injury over his head and 

hand. At that time Meghali, Bulu Baurah and Mintu were present there. 

On the other side of the road Tilok Kakoti was waiting. On raising hue 

and cry, Bhaben Bora fled away there from on the motor cycle driven by 

Tilok Kakoti. In the incident when Meghali Baruah tried to intervene, she 

was also injured. He bandaged the injury of Tridib Baruah with a 

―gamosa‖. He along with Mintu took the injured to the hospital by a 

tractor but on the way Tridib Baruah was shifted to another vehicle. He 

further stated that when the altercation took place, the Muslim boy and 

the barber left the place. 

25. PW 11 Sri Sunit Kr. Hazarika @ Sunit Hazarika, deposed that on the day 

of incident, at around 11.30 a.m., when he was proceeding towards 

petrol pump with a driver to fill fuel in the tractor, they stopped at 
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Kathobari to purchase betel nut. At that time, he heard commotion near 

the shop and had seen Tridib Baruah running towards him by crossing 

the road with injury on his person. He saw blood stains on his hand and 

cheek. He took him to the hospital by the tractor but on the way his 

acquaintance took him to the hospital. He proved his statement u/s 164 

Cr.P.C. as Ext. 7. At this stage this witness also declared hostile. 

26. During cross by prosecution he admitted that before police he stated 

that when Meghali Baruah tried to save Tridib Baruah, accused Bhaben 

Bora had beaten her also. He admitted that before Magistrate he stated 

that he had seen the accused Bhaben Bora assaulting Meghali Baruah 

with a stick. 

27. During cross by defence, he stated that he had a jarican on his tractor 

and before he reached Kathobari centre, the occurrence took place. He 

did not witness the accused persons attacking with Dao. He further 

stated that he did not remember the person who accompanied Tridib 

Baruah in his tractor. 

28.  PW 12 Dipen Baurah, the uncle of the injured Tridib Baruah  proved his 

signature in the seizure list Ext. 2 by which one blacked blue long pant, 

one T shirt, one half vest and one underwear were seized. During cross 

he stated that at the time of preparing Ext.2, he was absent but he was 

present when police seized the clothes from Tridib Baruah. He was not 

present when Tridib Baruah was undressed. PW 13 Janjit Bhuyan, 

another seizure witness proved his signature in the seizure list, Ext. 2. 

During cross, he stated that he was absent when the clothes was 

removed from the body of Tridib Baruah. PW 14 Pulakesh Baruah, the 

younger brother of injured Tridib Baruah also proved his signature in 

the seizure list. 

29. PW 15 Dr. K.C. Sarma, Jt. Director of Directorate of Forensic Science, 

Assam, Guwahati, Kahilipara deposed that on 26-12-2011 he received a 

parcel with sealed cloth cover in a cartoon box containing of one black 

blue coloured pant and on examination found positive test for diesel 
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residue. He also examined one blue coloured sporting having stripes 

which gave negative test for inflammable substance. He proved the FSL 

report as Ext. 5 (herein after mentioned as 5 B as statement of PW 4 

u/s 164 Cr.P.C. was marked as Ext. 5).   

30. PW 16 Mr.  K.L. Baishnab, the then Judicial Magistrate, 1st class, Tezpur 

on 30-07-2011 in reference to Jamuguri PS Case No. 67/11 u/s 

341/326/307/34 recorded the statements of Meghali Saikia Baruah and 

Sri Sunit Hazarika vide Ext. 5 and 7 respectively. He proved the record 

of GR Case No. 1589/11 as Ext. 8.  

31. PW 17 Smti Renu Borah Handique, Scientific Officer, Serology Division, 

Director of Directorate of Forensic Science, Assam, Guwahati, Kahilipara 

deposed that on 13-01-2012 she received a parcel with sealed cloth 

cover in a cartoon box consisting of three exhibits – one Dao with 

bamboo handle wrapped with plastic rope containing stains of suspected 

blood and on examination found negative test for blood. She also 

examined one iron ring with bamboo piece containing stains of 

suspected blood and one white and orange coloured chador (said to be 

saree) containing stains of suspected blood and on examination found 

positive test for human blood of group ‗A‘. She proved the forwarding 

letter as Ext. 9 and the FSL report as Ext. 10. 

32. During cross she admitted that the forwarding letter (Ext. 9), the case 

No. is mentioned as Jamuguri PS Case No. 67/11 u/s 341/326/307/34 of 

IPC but in her report (Ext.10) it is mentioned as Jamuguri PS Case No. 

69/11 u/s 341/302/34 of the IPC. 

33. PW 18 Mrs. Gitali Rabha, the then Judicial Magistrate, 1st class, Tezpur 

deposed that on 24-08-2011 as per order (Ext. 11) of the learned 

Judicial Magistrate, 1st class, Sri R. Lal, she recorded the statement of 

one Tridib Kr. Baruah u/s 164 Cr.P.C. in reference to Jamuguri PS Case 

No. 67/11 u/s 341/326/307/34 vide Ext. 1. During cross, she stated that 

in her order there is no reflection about the health of the witness but 

the witness entered into her chamber by walking. 
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34. PW 19 Dr. Dilip Kr. Das, the Supdt. Of Dispur Hospital, Guwahati 

deposed that patient Tridib Baruah was admitted in their hospital vide 

OPD Regd. No. 2983/11-12 dated 27-07-2011 and he was treated by 

Dr. Dilip Kr. Raja (since deceased). He proved the medical report as Ext. 

12 which disclosed that the victim Tridib Barua sustained: R (hand) - cut 

palm and base of thumb with near total amputation of the thumb at the 

level of M.P Jt. with open joint. Both flexor and extensor tendons of 

thumb cut. Thenar muscles lacerated and transected. Tendons of the 

other finger intact. Digital nerves of thumb transected. L (hand) - deep 

cut proximal palm level with transaction of the flexor tendon (FDS, FDP) 

of all the finger and transaction of digital nerve. Palm arch transected. 

Long cut (R) frontal scalp. Cut injury with sharp weapon to (L) palm, (R) 

palm with thumb, medial border of (R), little toe, long cut injury (R) 

frontal scalp. Injury is grievous in nature. 

35. PW 20 Daneswar Deka, Investigating Officer, deposed that on 27-07-

2011 one Bhaskar Bora, S/O Joyram Bora coming to the police station 

verbally informed about marpit at Kathobari centre, sought for help on 

the basis of which, the O/C made the GDE NO. 530 dated 27-07-2011 

and endorsed him to take steps. He proved the original GDE Register 

Vol H as Ext. 17 and the relevant GDE No. 530 dated 27-07-2011 as Ext. 

17(1) and the extract copy of the said GDE No. as Ext. 18. On the same 

day i.e. on 27-07-2011 on receipt of an FIR from PW 3 the present case 

was registered and endorsed him to investigate the case. During 

investigation, he visited the place of occurrence, recorded the statement 

of the witnesses, seized one splitted bamboo from the place of 

occurrence vide Ext. 13 and one banner about 6½ ft length, 2½ ft 

breadth and one 6½ ft bamboo post with four knots vide seizure list 

Ext. 3. He proved the charge sheet as Ext. 14. He confirmed the 

statement of the hostile witness Ratul Kalita, Hima Bora and Sumit 

Hazarika and proved their relevant statements u/s 161 Cr.P.C. as Ext. 

15(1), 15(3) and 15(5) respectively.  He also seized one blood stained 

black blue pant, one blue colour rolling sporting, one jangia and one half 

torn white vest from the injured Tridib Baruah vide seizure list Ext.2. He 
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seized one blood stained white black spotted saree (Material Ext. 6) 

from the injured Meghali Saikia Baruah vide seizure-list Ext. 16.   

36. During cross, he admitted that on the same date Hima Bora, W/O 

accused  Bhaben Bora, lodged an FIR which was registered as Jamuguri 

PS Case No. 68/11 u/s 354/336/34 of the IPC. He further stated that on 

28-07-2011 he seized splitted bamboo from the house of accused 

Bhaben Bora at around 9.30 a.m. which was used as a weapon in 

inflicting injury. He further stated that all the articles which he seized 

vide seizure list Ext. 2, were kept under the bed of the injured in the 

hospital where the injured was lying but he asked nobody how the 

aforesaid articles came under the bed of the hospital. He seized the 

spotted saree of Meghali Saikia Baruah at the police station but it was 

not sent to FSL. He stated that he was not present when the incident 

was verbally informed. They received no information from Kathobari 

centre prior to verbal information made by Bhaskarjyoti Borah. 

37. Defence taking the plea that the name of the village is ―Kathobari‖ not 

―Rangsolia Kathobari‖ as claimed by the informant party, examined Smt. 

Amit Prabha Das, the Circle Officer of Naduar Circle, as DW 1. She 

stated that Kathobari village is one of the nine Hemlets of village 

Majgaon and Uparkuri revenue village which is within Mouza Murhadol 

and village Uparkuri comes under Borbhogia Mouza. According to her, 

there is no ―Rangsolia Kathobari‖ gaon in Naduar Revenue Circle. She 

proved the ―Chitha Register‖ as Ext. A and the entry Ext. A (1) shows 

that the land covered by Dag No. 608 was allotted to Kathobari LP 

School but there is no village named as ―Rangsolia Kathobari‖ village. 

38. In the case at hand, admittedly, regarding the name of the village, as to 

whether it should be ―Kathobari‖ or ―Rangsolia Kathobari‖, there is 

dispute between the two sections of villagers. The informant‘s party 

demanded that it should be ―Rangsolia Kathobari‖ whereas the 

accused‘s persons claimed that it should be ―Kathobari‖ and in that 

respect a civil suit was instituted by Kathobari Gaon Unnayan Samity 

praying for mandatory injunction for replacing the name of ―Rangsolia 
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Kathobari‖ with the name ―Kathobari‖ in the 1993 Electoral Roll which 

was dismissed.   

39. The injured Tridib Baruah alleged that on the day of incident, seeing a 

banner as ―Sankar Ajan Sator Sangha‖ at village Kathobari, Tridib 

Baruah took a photograph of the banner for mentioning the village‘s 

name as ―Kathobari‖ in place of ―Rangsolia Kathobari‖ and seeing him 

taking the photograph, accused Bhaben Bora questioned him. Regarding 

this an altercation took place between Bhaben Bora and Tridib Baruah. 

At that time another accused Joyram Bora, the elder brother of Bhaben 

Bora arrived there and knowing about the reason of altercation, Joyram 

Bora asked Tridib Baruah why he took the snap of the banner. Then, 

both the accused persons scolded Tridib Baruah using filthy language. 

After that, Bhaben Bora went to his house situated near the place of 

occurrence and again came back with a jarican and a ―mit dao‖. It is 

alleged that accused Bhaben Bora threw kerosene oil to him and ignited 

one safety match stick. Both the accused persons were holding Tridib 

Baruah and accused Bhaben Bora inflicted blow over his forehead with a 

―mit dao‖ as a result of which he sustained injuries. He further alleged 

that to save himself he ran away to the field and when he looked back, 

all of a sudden accused Bhaben Bora again inflicted blow over his 

forehead with the mit dao but on being resisted by raising his hand, he 

sustained severe cut injuries. Again Bhaben Bora attacked him with the 

dao and struck on his left hand. He sustained cut injuries over hand and 

forehead. According to this witness, he also saw Bhaben Bora giving 

blow to his aunty Meghali Saikia Baruah over her neck with the mit dao 

and thereafter he left the place. 

40. Close on the heels of the evidence of PW 2, another injured PW 4 

Meghali Saikia Baruah also categorically stated that on the day seeing 

Tridib Baruah taking photograph of the banner displayed on a tree in 

front of the house of Bhaben Bora who was talking at that time with one 

Ramen, accused Bhaben Bora questioned Tridib Baruah as to why he 

took the photograph, at that time Joyram Bora arrived there and  
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started scolding Tridib Baruah. Thereafter Bhaben Bora took the key of 

the motor cycle of Tridib Baruah and entered into his house and came 

back with a jaricane and a ―mit dao‖ wrapped with paper and threw the 

oil on the body of Tridib Baruah. She corroborated that Bhaben Bora 

inflicted mit Dao blow on the right side of the head of Tridib Baruah, as 

a result of which, he fell down. Thereafter, Bhaben Bora made another 

blow on the neck of Tridib Baruah, but on raising right hand to save 

himself, he sustained injury on right thumb. Again Bhaben Bora inflicted 

another dao blow  as a result of which Tridib Baruah sustained injury 

over his right hand. She also categorically stated that at that time 

accused Joyram Bora was holding Tridib Baruah from back side and she 

was pulled by Bhaben Bora from back side. Bhaben Bora inflicted a dao 

blow on her upper back side of right shoulder. The medical evidence 

(PW 5) also shows that Tridib Baruah sustained sharp cut wound over 

the right parietal region, sharp cut wound on left palm of the hand 

covering the whole palm at its proximal part, Tendons muscles are all 

cut and sharp cut wound right hand proximal part, bone of the thumb 

proximal phalanx cut.  

41. According to PW 7, the Medical Officer who examined another injured 

Meghali Baruah found superficial lacerated injury over right side of the 

neck extending about 5 cm length anterior posterior. So the ocular 

evidence of PW 2 and PW 4 are corroborated by the medical evidence. 

Another eye witness Mintu Nath, PW 1 corroborating the version of 

injured persons stated that when he was in his shop saw accused 

Bhaben Bora altercating with Tridib Baruah and his aunt i.e. Meghali 

Baurah. Thereafter he witnessed that accused Bhaben Bora taking the 

key of the motor cycle of Tridib Baruah had gone to his house and 

thereafter accused Bhaben Bora returned with a kerosene oil jar and mit 

dao and threw kerosene oil on the eyes of Tridib Baruah. When Tridib 

Baruah was about to leave the place, accused Bhaben Bora dealt him 

blow with a mit dao over his forehead. Then Tridib Baruah attempted to 

run away but he fell down on the side of the High way. Tridib Baruah 
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resisted the accused by raising his hand, but at that time accused 

Bhaben Bora inflicted him several cut blows over his hand.   

42. PW 9 Smti Bulu Baruah and PW 10 Ramen Baruah, the other two eye 

witnesses  also fully corroborated the version of the injured Tridib 

Baruah (PW2) and Smti Meghali Baruah (PW 4). PW 9 stated that on the 

day of incident at around 11 a.m. when she along with Meghali Baruah 

were waiting at Dholaibil Kathobari centre to go to the bank, she had 

seen Tridib Baruah on the opposite side of the road and after some time 

she had seen Bhaben Bora coming out of his house started altercating 

with Tridib Baruah. Thereafter, Joyram Bora also joined in the 

altercation.  Then Bhaben Bora went to his house and came back with a 

Dao and kerosene gallon and threw kerosene on the body of Tridib 

Baruah. When Tridib Baruah  ran away from the place, Bhaben Bora 

chased him to the field and inflicted him dao blow. She heard the 

shouting of Tridib Baruah as ―Morilu Ou, Morilu Ou‖. She had seen cut 

injury on the head and fingers of Tridib Baruah. Supporting her 

evidence, PW 10 also deposed that when he was talking with Bhaben 

Bora and one Muslim boy at Kathobari centre, Tridib Baruah came there 

by his motor cycle and took the photograph of the banner. Regarding 

taking photograph of the banner by Tridib Baruah, an altercation took 

place between Bhaben Bora, Joyram Bora and Tridib Baruah. Then 

Bhaben Bora went to his house and returned back with a dao and 

kerosene gallon and threw kerosene on the body of Tridib Baruah. 

Tridib Baruah moved backward and reached the field on the other side 

of the road. Then Bhaben Bora inflicted dao blow on the head of Tridib 

Baruah, as a result, Tridib Baruah fell down on the ground and 

sustained injuries over his head and hand. At that time Meghali Baruah 

(PW 4), Bulu Baruah (PW 9) and Mintu (PW 1)were present there. When 

Meghali Baruah tried to intervene, she also sustained injuries. After that 

Bhaben Bora fled away. He bandaged the injury of Tridib Baruah with a 

―gamosa‖. He along with Mintu took the injured to hospital by a tractor. 
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43. PW 8 Smti Hima Bora is none other than wife of accused Bhaben Bora. 

She turned hostile. She alleged that hearing altercation between her 

husband and Tridib Baruah, she came out and saw Tridib Baruah giving 

fist blows to her husband and to pacify them when she entered in 

between them, she was pushed on the road by Tridib Baruah, as a 

result her blouse was torn and sustained injury over her head and right 

hand. She also alleged that on hearing hue and cry, people assembled 

there and assaulted Tridib Baruah with bamboo stick. This witness being 

the wife of accused Bhaben bora tried to place the cross case. As wife 

of the accused Bhaben Bora it is quite natural that she would not 

depose against her husband. The evidence of PW 2 and PW 4 that after 

the incident PW 2 injured Tridib Baruah was taken to the hospital by the 

tractor of Sunit Kr. Hazarika is also supported by PW 11 Sunit Kr. 

Hazarika himself.  PW 11 though declared hostile but he corroborated 

that he had seen Tridib Baruah with injury on his person and blood stain 

on hand and cheek. Moreover, this witness during cross by prosecution 

admitted that before police he stated that when Meghali Baruah tried to 

save Tridib Baruah, accused Bhaben Bora had beaten her also and 

before Magistrate he stated that he had seen the accused Bhaben Bora 

assaulting Meghali Baruah with a stick. 

44. The evidence discussed above, clearly shows that there is cogent 

evidence that accused Bhaben Bora inflicted dao blows to Tridib Baruah 

followed by a quarrel regarding displaying the banner mentioning the 

name as ―Kathobari‖ instead of ―Rangoslia Kathobari‖.  Learned defence 

counsel vehemently argued that non seizure of alleged weapon used in 

the offence is fatal to the prosecution case. In this case it is in the 

evidence of PW 1 that after commission of offence accused Bhaben Bora 

returned home with mit dao and kerosene oil jar and then fled away 

with bare hand. The fact that accused fled away from the place of 

occurrence is also corroborated by PW 2 & PW- 10 and there is every 

possibility that the family members of the accused and wife might have 

concealed the weapon of offence i.e. the ―mit dao‖ for which the I.O. 

could not seize the weapon of offence but there is categorical evidence 
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that accused Bhaben Bora inflicted blows to Tridib Baruah with the ‗mit 

dao‘. As per the medical evidence also the injuries sustained by Tridib 

Baruah is caused by sharp weapon. In the above, the evidence of non 

recovery of weapon of offence does not affect the prosecution case. In 

that respect, prosecution side placed reliance the rulings reported in 

(2014) 4 SCC (Cri) 564 and (2011) 6 GLR 131. The prosecution 

side relying the ruling reported in (2011) 3 SCC (Crl) 647 submitted 

that mere non recovery of weapon of offence does not detract the case 

of the prosecution where clinching and direct evidence is acceptable. 

45. Furthermore the injury sustained by Tridib Baruah i.e. R (hand) - cut 

palm and base of thumb with near total amputation of the thumb at the 

level of M.P Jt. with open joint, both flexor and extensor tendons of 

thumb cut, thenar muscles lacerated and transected, tendons of the 

other finger intact, digital nerves of thumb transected, L (hand) - deep 

cut proximal palm level with transaction of the flexor tendon (FDS, FDP) 

of all the finger and transaction of digital nerve, palm arch transected, 

long cut (R) frontal scalp, cut injury with sharp weapon to (L) palm, (R) 

palm with thumb, medial border of (R), little toe, long cut injury (R) 

frontal scalp. The injuries are grievous in nature.     

46. In this case, the evidence adduced by PW-1, PW-9 and PW-10 who are 

eye witnesses of the alleged occurrence, were not been dismantled by 

the defence side by bringing out any sort of material contradictions. The 

defence side failed to bring on record anything to establish that the 

independent witnesses actually acted unfavorably against the interest of 

the accused. The defence even failed to establish any previous enmity 

between the accused persons and the independent witnesses, upon 

which their versions may be disbelieved. Hence, this court not finds 

anything sustainable to disbelieve the evidence adduced before this 

court by the eye witnesses. 

47. As per the evidence presented by the seizure witnesses it disclosed 

before this court that the investigating officer i.e. PW-20 during 

investigation has seized long pant, T-shirt, one half vest and underwear 
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of the injured Tridib Baruah vide Ext.2, seizure list and those were sent 

for forensic examination and PW-15 being the forensic expert found 

positive test for the diesel. Hence, seizure of the cloths by the IO in 

gratitude of the seizure witnesses i.e. PW-12, PW-13 and PW-14 

supported and corroborated the fact of throwing diesel upon the body of 

victim Tridib Kr. Baurah and it is further corroborated after having a 

positive test by PW-15. Undeniably, the witnesses have said about 

kerosene in their evidences and PW-15 says about diesel and such facts 

makes their evidences contradictory in nature. No witness said that they 

found the smell of kerosene and PW 3,  injured person mentioned it as 

a jarican  from which threw oil on the body of Tridib Baruah, she did not 

specify whether it was kerosene or diesel. When none of the witnesses 

smell the substance, there is every possibility that the witnesses might 

have thought it to be kerosene.  In presence of the coherent and 

trustworthy evidences adduced by the victims and the eye witnesses in 

respect of causing grievous injuries on the body of the victim Tridib 

Baruah, this court finds that contradictions regarding kerosene or diesel 

are seems to be minor discrepancies and those can be overlooked. To 

sum up the evidence on record, this court finds that the prosecution 

side discharged its burden to prove to the required extent 

PLEA OF DEFENCE REGARDING NON-RECOVERY OF WEAPON 

48. Now, coming to the plea of the defence side, this court finds that 

learned advocate on behalf of the accused persons strenuously 

submitted before this court that the dictum of entire prosecution case 

rests upon causing injuries on the victim‘s body by a ‗mit-dao‘ and 

during the investigation the IO has failed to seized the article / weapon 

and that makes the entire case of the prosecution doubtful.  

49. Learned advocate appearing on behalf of the accused persons 

emphatically submitted that the weapon (mit-dao) used in the crime has 

not been recovered by the IO during the investigation, hence, the entire 

investigation suffers from material irregularity. 
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50. From the oral evidences of victims and eye witnesses it already 

disclosed before this court that accused has got plenty of times to 

return to his house after inflicting injuries and during that period 

accused would have concealed the weapons used for inflicting injuries 

on the victims. We have already observed in the foregoing discussions 

that the eyewitnesses have clarified that after inflicting injuries to the 

body of Tridib Kumar Barua, the accused Bhaben Borah returned to his 

house and fled away from his house on empty hand. That suggests and 

establish the fact that accused has concealed the weapons used for 

causing injuries and subsequently, fled away from his house.  

51. It is true that the IO of this case failed to seize the weapon of assault. 

But merely because of some defective investigation, the accused is not 

entitled to get any benefit as no prejudice has been caused to him. 

[1997 CrLJ (SC) 452 relied upon]. 

52. Furthermore relying upon the following judgment of Hon‘ble Apex Court 

this court finds that when there is ample unimpeachable ocular evidence 

and same has been corroborated by medical evidence, non-recovery of 

weapon does not affect the prosecution case. If prosecution case is 

established by the evidence adduced, any failure or omission on the part 

of the I.O cannot render the prosecution case doubtful.  

1. 2014(4) SCC (Cri) 564 
2. (2011)3 SCC (Cri) 647 
3. AIR 2010 SC 3300 
4. AIR 2005 SC 1265 

53.  More also, where in a case the evidences of victim and other witnesses 

are appears to be direct and reliable in nature, the fact of none seizure 

of the weapons used in the crime, does not makes the case of 

prosecution and accused is not entitled to get any benefit. The 

argument put forwarded by the defence side not tenable in the eye of 

law and hence the same stands discarded.  

54. Now, coming to the evidences presented by prosecution witness PW 17 

Smt. Renu Bora, it disclosed that Ext.10 that appears to be FSL report 



  

 

Sessions Case No . 336 of 2012 Page 24 

 

not belongs to the instant case in hand as the report was submitted 

pertaining to Jamuguri PS Case No. 69/11 u/s 341/302/34 of the IPC 

whereas this case relates to Jamuguri PS case No.67/11 u/s 

341/326/307/34 of IPC.  

EVIDENCE OF THE VICTIMS 

55. Learned Advocate appearing for the defence strenuously argued that on 

the basis of the sole version of PW-2 & PW-4 (victims) the accused 

persons cannot be held as guilty of committing the alleged offences. 

Considering the submissions of the defence side, I would like to endorse 

my judicious consideration on that aspect. Even though in the 

abovementioned discussions, it was discussed that the witnesses 

excluding the victim corroborated and supported the entire case of 

prosecution, question raised by defence side over sole testimony of 

victims and its admissibility required to be adjudicated. 

56. In the upcoming discussions, this court shall try put its best endeavour 

to decide a pertinent question designed as ―Whether on the basis of 

sole testimony of victims the accused persons may held guilty 

of commissions of alleged offences? 

57. Leaving apart the testimonies all other witnesses as discussed in the 

forgoing discussions, this court finds that the evidence of victims (PW-2 

and PW-4) Tridib Baruah and Meghali Baruah is corroborative, coherent 

and supportive about the fact that accused Bhaben Bora inflicted 

injuries on the body of Tridib Barua with a ―Mit-dao‖. The witnesses who 

have witnessed the entire incident also supported and corroborated the 

versions of the victims. 

58. Now question is whether on the basis of sole testimony of victim or sole 

testimony of eye witnesses or all together the accused may be held 

guilty of commission of alleged offences. In this respect, I would like to 

refer here the case of Anil Phukan Vs State of Assam reported in 

(1993) 3 SCC 282  wherein the Apex Court held as follows:-- 
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 ―Conviction can be based on the testimony of a single 

eye-witness and there is no rule of law or evidence 

which says to the contrary provided the sole eye 

witness passes the test of reliability.  So long as the 

single eyewitness is a wholly reliable witness the 

courts have no difficulty in basing conviction on his 

testimony alone. However, where the single eye- 

witness is not found to be a wholly reliable witness, in 

the sense that there are some circumstances which 

may show that he could have an interest in the 

prosecution, then the courts generally insist upon 

some independent corroboration of his testimony. 

59. In Sunil Kumar V. State of Govt of NCT of Delhi 2003 (11) SCC 

367, the Hon‘ble Apex Court has held that- “Vadivelu Thevar‟s case 

(AIR 1957 SC 614) was referred to with approval in the case of 

Jagdish Prasad & ors V. State of M.P. (AIR 1994 SC 1251) 

wherein it was held that   

―as a general rule the court can and may act on the 

testimony of a single witness provided he is wholly 

reliable. There is no legal impediment in convicting a 

person on the sole testimony of a single witness. 

That is the logic of Section 134 of the Indian 

Evidence Act, 1872 (in short ―the Evidence Act‖). But, 

if there are doubts about the testimony the courts 

will insist on corroboration. It is for the court to act 

upon the testimony of witnesses. It is not the 

number, the quantity, but the quality that is material. 

The time-honoured principle is that evidence has to 

be weighed and not counted. On this principle stands 

the edifice of Section 134 of the Evidence Act. The 

test is whether the evidence has a ring of truth, is 

cogent, credible and trustworthy, or otherwise.‖  
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60. The Apex Court in Jarnail Singh V. State of Punjab reported in 

2009 (1) Supreme 224 has held that,  

"It is no doubt true that conviction could be based on 

the sole testimony of a solitary eyewitness but in 

order to be the basis of conviction his presence at the 

place of occurrence has to be natural and his 

testimony should be strong and reliable and free 

from any blemish. 32.  In Chuhar Singh V. State 

of Haryana (1976 (1) SCC 879) Hon‘ble Apex 

Court held that what is important is not how many 

witnesses have been examined but what is the 

nature and quality of evidence on which it relies. The 

evidence of a single witness may sustain a sentence 

of death whereas a host of vulnerable witnesses may 

fail to support a simple charge of hurt. Since the case 

must stand or fall by the evidence of single witness, 

it is necessary to examine that evidence critically." 

61. So, from the ratio given by the Hon‘ble Apex Court it categorically 

affirmed that the sole testimony of one witness can be the basis of 

conviction of an accused person, when such evidence of a single witness 

is clear, cogent and consistent and there is no other infirmity and 

further there is absolutely no impediment in placing reliance on such 

evidence.  

62. In the instant case the victim Tridib and Meghali are wholly reliable 

witnesses and conviction can be based mainly on the basis of their 

evidences as they are the best witnesses being the injured of the crime. 

The court has not seen any reasons to disbelieve their evidence as 

defence has failed to demolish the evidence adduced by them. 

FINDINGS OF THE COURT 

63. In the light of evidences presented by both the victims as PW-2 and 

PW-4, this court finds that both the witnesses are appears to be 
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coherent, supportive and truthful in respect of alleged incident pleaded 

by the informant in the ejahar. Furthermore, the eye witnesses i.e. PW-

1, PW-9 and PW-10 have downright maintained and substantiated the 

entire prosecution story by way of supporting the fact that on the date 

of alleged incident victim Tridib Boruah was proceeding towards 

Dholaibil and took a snap of a banner that was hanged for swimming 

competition. Then accused Bhaben Bora who was sitting near the 

banner asked him the reason of taking snap. Thereafter accused Joyram 

Bora arrived there and with regard to taking the snap, an altercation 

took place between them. It further disclosed from the positive and 

clear evidences adduced by the victims and the eye witnesses that 

accused Bhaben Bora immediately after the altercation returned to his 

house and again came back with a dao and Kerosene gallon and threw 

the substance of the gallon to the body of Tridib Baurah and when 

Tridib Baruah ran away from there, accused Bhaben dealt blows with a 

dao on his body. It further supported and corroborated by the witnesses 

that accused Bhaben Bora inflicted several cut injuries on the body of 

Tridib Barua and at that time another accused Joyram Bora was also 

present there. It is also established that injured Tridib Baruah was given 

bandage with a gamosa and he was shifted to Dholaibil PHC by a tractor 

of Monu Baruah. Another victim Meghali Baruah also sustained injuries 

when she tried to save Tridib Baruah. 

64. From the aforesaid discussion it has become crystal clear before this 

court that the prosecution side adduced trustworthy evidences against 

the accused persons and it is the accused Bhaben Borah who inflicted 

injuries sustained by victim Tridib Baruah as well as Meghali Saikia 

Baruah and in respect of involvement of another accused Jayram Bora, 

PW-1 in his evidence firmly stated that Jayram Borah was present there 

at the time of incident but he had not seen Jayram inflicting injury on 

Tridib Baruah. PW-2 being the victim of this case had emphatically 

stated in his evidence that at the time of inflicting injury with a ‗Mit-dao‘, 

both the accused persons were holding him. PW-4 Meghali Saikia 
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Baruah supported the version of PW-2 stating that Jayram Bora was 

holding waist of Tridib from the back side.   

65. Undeniably, there are some exaggerations or discrepancies disclosed 

from the evidence of PW-1, PW-2 and PW-4 in respect of involvement of 

accused Jayram Bora in causing injuries to Tridib Baruah and Meghali 

Saikia Baruah. Both the victims have not deposed that injuries were 

caused by Jayram Bora rather they have deposed directly against 

accused Bhaben Borah. They further supported and corroborated the 

fact that at the time of causing injuries to Tridib Baruah, Jayram was 

holding the victim Tridib Baruah. That indicates and establishes one fact 

that while accused Bhaben was causing / inflicting injuries on the body 

of Tridib Baruah, accused Jayram was holding the victim Tridib Baruah 

facilitating accused Bhaben Bora in causing injuries on the body of 

Tridib Baruah. That part of the evidence presented by PW-2 and PW-4 

positively proved and established the active involvement of another 

accused Jayram Bora in respect of causing injuries to the body of victim.  

66. In the foregoing discussions, we have already discussed that victim 

Tridib Baruah was medically examined by PW-5 at KCH, Tezpur and 

subsequently he was referred to GMCH. It is in evidence that on being 

referred Tridib Baruah to GMCH, considering his severe injuries he was 

admitted at ICU of Dispur Hospital, Guwahati. The Supdt. Of Dispur 

Hospital, Guwahati, PW-19 categorically stated that Tridib Baruah was 

admitted in their hospital vide O.P registration No.2983/11-12 dated 27-

07-2011. He proved the Medical Report as Ext.12. As per the opinion of 

the doctors, the injuries sustained by Tridib Kr. Baruah appears to be 

grievous in nature. Ext-12  the Medical Report disclosed  that the victim 

Tridib Barua sustained R (hand) - cut palm and base of thumb with near 

total amputation of the thumb at the level of M.P Jt. with open joint, 

both flexor and extensor tendons of thumb cut, thenar muscles 

lacerated and transected, tendons of the other finger intact, digital 

nerves of thumb transected. L (hand) - deep cut proximal palm level 

with transaction of the flexor tendon (FDS, FDP) of all the finger and 
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transaction of digital nerve, palm arch transected, long cut (R) frontal 

scalp, cut injury with sharp weapon to (L) palm, (R) palm with thumb, 

medial border of (R), little toe, long cut injury (R) frontal scalp. Injury is 

grievous in nature. 

67. Now, the question is whether the injury sustained by the victim Tridib 

Kr. Baruah falls within the purview of ‗grievous injury‘ as defined in 

Section 320 of IPC. Before holding the accused persons guilty of causing 

grievous injuries upon the body of Tridib Kr. Baruah, let us discuss 

whether he may he held guilt for that offence.  

68. Section 320 IPC defines ‗grievous hurt‘. —The following kinds of hurt 

only are designated as ―grievous‖:— 

First — Emasculation. 
Secondly —Permanent privation of the sight of either eye. 
Thirdly — Permanent privation of the hearing of either ear, 
Fourthly —Privation of any member or joint. 
Fifthly — Destruction or permanent impairing of the powers of any 
member or joint. 
Sixthly — Permanent disfiguration of the head or face. 
Seventhly—Fracture or dislocation of a bone or tooth. 
Eighthly —Any hurt which endangers life or which causes the 
sufferer to be during the space of twenty days in severe bodily 
pain, or unable to follow his ordinary pursuits. 

69. At this stage, it would not be inappropriate, if I point out the fact that, 

PW-5 & PW-19 have diagnosed the injuries sustained by Tridib Barua to 

be grievous in nature. The M.O further confirmed that Tridib Barua 

sustained cut palm and base of thumb with near total amputation of the 

thumb at the level of M.P Jt. with open joint. Both flexor and extensor 

tendons of thumb cut, thenar  muscles lacerated and transected, 

tendons of the other finger intact, digital nerves of thumb transected. L 

(hand) - deep cut proximal palm level with transaction of the flexor 

tendon (FDS, FDP) of all the finger and transaction of digital nerve, 

palm arch transected, Long cut (R) frontal scalp, cut injury with sharp 

weapon to (L) Palm, (R) palm with thumb, medial border of (R), little 

toe, long cut injury (R) frontal scalp. PW 2, the injured in evidence 

stated that plastic surgery was done on his hand. 

https://indiankanoon.org/doc/175864808/
https://indiankanoon.org/doc/45255066/
https://indiankanoon.org/doc/3369562/
https://indiankanoon.org/doc/183418311/
https://indiankanoon.org/doc/105055722/
https://indiankanoon.org/doc/128499502/
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70.  The prosecution leading cogent evidence corroborated the medical 

evidence. Amputation of a part of body comes under the purview of 

―privation of any member or joint‖ as defined in section-320 of IPC and 

as such the accused persons are held guilty for commission of offence 

under section-326 of IPC. 

71. The injury sustained by another victim Meghali Saikia Baruah (PW-4) 

appears to be fresh and simple caused by blunt weapon. Meghali Saikia 

Baruah in her evidence-in-chief claimed that Bhaben Bora dealt a dao 

blow on her upper back side. We all knows that a mid-Dao is having a 

handle on it and said handle is also having a blunt surface. So, causing 

injury with the ―mit dao‖ not always necessarily inflicted with the sharp 

side of the dao and it may cause with the blunt surface of the handle of 

it. Undeniably, the injury sustained by the victim Meghali Saikia is simple 

and caused with blunt object. That shows and proved that the injury 

sustained by PW 4 Meghali Baruah attracts the offence under section-

323 of I.P.C. As both the accused persons already held guilty of offence 

under section-326 of IPC, which is quite greater form of offence than 

the offence punishable under section-323 of I.P.C, hence, this court 

thinks it deem fit not to sentence the accused persons separately of 

offence under section-323 of I.P.C.  

72.  In the light of all the aforesaid discussion, this court finds that the 

evidence of the injured Tridib Baruah disclosed that seeing him taking 

photograph of the banner, accused Bhaben Bora asked him the reason 

of taking the photograph and regarding this an altercation took place 

and thereafter accused Bhaben Bora dealt blows upon his body with a 

‗mit dao‘. His evidence clearly shows that evidence of wrongful restraint 

is absent and accordingly accused persons cannot be held guilty u/s 341 

of IPC and they are acquitted from the charge u/s 341/34 of the IPC. 

73. Now, coming to causing grievous hurt by both the accused in 

furtherance of their common intention upon the body of Tridib Kr. 

Baruah, this court has already observed that injury sustained by Tridib 

Kr. Baruah comes under the purview of section 320 of IPC. Therefore, in 
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the light of aforesaid discussions this court is constrained to opine that 

both the accused persons are guilty of commission of offence u/s 

326/34 of IPC.  

74. Now, coming to the offence u/s 307 IPC. Section 307 of the IPC lays 

down – Whoever does any act with such intention or knowledge, and 

under such circumstances that, if he by that act caused death, he would 

be guilty of murder.  

75. A three Judge Bench of Hon‘ble Supreme Court in the case of R. 

Prakash – Vs- State of Karnataka decided on 11th  February, 

2004 in Appeal (crl.) No. 1179 of 1997 held that it is sufficient to 

justify a conviction u/s.307 of the IPC, if there is present an intent 

coupled with some overt act in execution thereof. 

76. It is not essential that bodily injury capable of causing death should 

have been inflicted. The main ingredients of an offence under section 

307 of the IPC are – (i) the act attempted should be of such a nature 

that if not prevented or intercepted, it would lead to death of the victim 

(ii) the intention or mens rea to kill is need to be clearly proved without 

doubt and for this purpose the prosecution can make use of this 

circumstances like attack by dangerous weapons on vital parts of the 

body. However, the intention to kill cannot gauged simply by the 

seriousness of the injury caused (iii) the intention and the knowledge of 

the result of the act being done, is the main thing i.e., needed to be 

proved for conviction u/s.307 of the IPC.  

77. For conviction under this section more importance has been given to 

mens rea or the intention than the actus Reus or actual act itself. The 

attempt should arise out of a specific intention or desire to murder the 

victim. The Hon‘ble Supreme Court in the case of Hari Kishan –Vs- 

Sukbir Singh reported in AIR 1988 SC 2127 held that – the nature 

of the weapon used, the manner in which it is used, motive for the 

crime, severity of the blow, the part of the body where the injury is 

inflicted is all taken into consideration to determine the intention. 
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78. In State of   M P Vs Saleem, (2005) 5 SCC 554 Hon‘ble Supreme 

Court held that ---―13. It is sufficient to justify a conviction under 

Section 307 if there is present an intent coupled with some overt act in 

execution thereof. It is not essential that bodily injury capable of 

causing death should have been inflicted. The section makes a 

distinction between the act of the accused and its result, if any. The 

court has to see whether the act, irrespective of its result, was done 

with the intention or knowledge and under circumstances mentioned in 

the section. Therefore, an accused charged under Section 307 IPC 

cannot be acquitted merely because the injuries inflicted on the victim 

were in the nature of a simple hurt.‖ 

79. This proposition of law has been elucidated by a two-judge bench of the 

Hon‘ble Supreme Court in Pasupuleti Siva Ramakrishna Rao v 

State of Andhra Pradesh, (2014) 5 SCC 369 that –― It must be 

noted that Section 307 IPC provides for imprisonment for life if the act 

causes ―hurt‖. It does not require that the hurt should be grievous or of 

any particular degree.‖ Recently, Hon‘ble Supreme Court in State of 

Madhya Pradesh Vs. Kanha alias Om Prokash, Criminal Appeal No. 

1589 OF 2018  (ARISING OUT OF SPECIAL LEAVE PETITION (CRL) NO. 

1433 OF 2013) Dated-4/2/2019, retreated the ratio of Pasupuleti Siva 

Ramakrishna Rao v State of Andhra Pradesh, (2014) 5 SCC 369 and 

convicted the accused for offence under section-307 of IPC for using 

dangerous weapons in inflicting the injuries on the body of victim even 

in absence of any specific intention of murder. 

80. Hence, from the aforesaid discussions and decisions of Hon‘ble Apex 

Court this court finds that the nature of the injuries, weapons used are 

merely clues to reach to a conclusion about the intention of the 

accused. So it can be safely said that even if no injury is caused a 

person can be convicted under this section. 

81. Coming back to the case in hand, the medical evidence on record 

supports that the victim sustained ‗grievous hurt‘ as per medical report 

and if the victim or other people would not have intervened, the 
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accused would have succeeded in causing death of the victim. The 

nature of weapon appears to be a dangerous one and the injuries also 

appears to be grievous in nature. Hence, the nature of injury coupled 

with the acts of the accused makes it resounding that the intention and 

barbarism of the accused was to cause injury upon the victim which 

may cause death of the victim. In the other way we can say that if PW-

1 and another victim Meghali Barua ought to not have intervened the 

accused in commission such injury, the accused would have caused the 

death of the victim if the accused succeeds in his act.  

82. So, taking into account the nature of weapon ―mit-dao‖ used, the 

manner in which it was used, motive for the crime, severity of the blow 

and the part of the body where the injury was inflicted, it can be held 

beyond doubt that the act of the accused persons was done with the 

intention and under the circumstances as mentioned in Section 307 of 

the IPC. As such the accused persons committed an act of attempt to 

murder of victim Tridib Kr. Baruah. 

83. Therefore in the light of above said discussions, this court finds that 

prosecution safely brings home charges under section-326/307/34 of 

I.P.C against the accused persons and proved the case beyond any 

shadow of doubt. Hence, the accused person‘s stands convicted for 

commissions of offences punishable under section-326/307/34 of IPC.  

“REASONS UNDER SECTION 361 OF CRPC” 

84. The accused persons caused the injuries like cut palm and base of 

thumb with near total amputation of the thumb at the level of M.P Jt. 

with open joint and deep cut proximal palm and long cut on frontal 

scalp with intend to kill the victim Tridib Baruah and such types criminal 

acts displayed by the guilty or wrongdoers needs to be dealt with 

stringently to prevent the necessary evils and menace from the society. 

In this case the accused persons  appears to be above 21 years of age 

and they have committed an act of causing grievous hurt to the victim 

Tridib Baruah and such grievous hurt caused with an weapon like ―mit 
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dao‖ and that may result death to the victim. Such injury of the victim 

could be threat of life of victim if such injury heightened to more 

serious. As such, this court finds it reasonable not to extend the benefit 

of section-3&4 of Probation of offenders Act to the accused persons. 

“SENTENCE HEARING UNDER SECTION-235(2) CRPC” 

85. Both the accused were heard on the point of sentences in view of 

section-235(2) of Cr.P.C, where accused Bhaben Bora submitted that he 

met with an accident in which his right leg was amputated above knee, 

hence without attendant he cannot move and he is unable to perform 

his day to day chores without assistance of others. He is totally 

dependent on others and prayed for leniency. Other accused Joyram 

Bora submitted that he was an ex-army personnel and prayed for 

leniency.  The statement of the accused persons are recorded in 

separate sheet and tagged with the case record. 

―ORDER ON SENTENCE” 

86. The prosecution side during the entire trial failed to adduce evidence to 

prove any of such previous antecedents of both the accused persons 

and during the sentence hearing the right leg of the accused Bhaben 

Bora was found amputated above knee. Considering all those aspects 

coupled with the fact that the accused Bhaben Bora unable to move due 

to recent amputation of his right leg, this court thinks it deem fit and 

proper to deal the accused persons leniently in term of imposing 

sentence against them.  Accordingly, accused Bhaben Bora and Joyram 

Bora are convicted for offences punishable under section-326/307/34 

of IPC and are sentenced to undergo Rigorous Imprisonment for a 

period of 3 years each and to pay a fine of Rs. 10,000/- each i/d of 

payment of fine to suffer Simple Imprisonment for 6 (six) months for 

the offence punishable u/s 326/34 IPC. Both the convicts Sri Bhaben 

Bora and Sri Joyram Bora are also sentenced to undergo Rigorous 

Imprisonment  for a period of 3 (three) years  each and to pay a fine of 
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Rs. 5000/- each i/d of payment of fine to suffer Simple Imprisonment 

for 3 (three) months each for the offence punishable u/s 307/34 IPC.  

87.  Both the sentences will run concurrently.  

88.  The fine amount on realisation shall be given to the victim Tridib 

Baruah of this case as compensation.   

89. The period, under gone by the convicts during inquiry, investigation and 

trial if any, shall be set off as per provision of  Section 428 Cr.P.C.  

Destroy the seized articles in due course of law.  

90. Let a copy of this Judgment be furnished to the convicts at free of cost.  

91. Considering the nature of injury sustained by the victim Tridib Barua this 

court opined that fine amount as ordered if paid, would not be the 

adequate compensation for the victim Tridib Baruah as what he suffered 

that shall not be compensated with any damages. Hence, this court 

finds just and reasonable ground to recommend the case to the District 

Legal Services Authority,  Sonitpur for considering payment of 

compensation to the injured Tridib Baruah under section 357 A Cr.P.C. 

92. Let a copy of this Judgment be sent to the District Legal Services 

Authority,  Sonitpur.   

93.  A copy of the judgment be forwarded to the District Magistrate, 

Sonitpur in compliance with section 365 Cr.P.C. 

94. Judgment is prepared and pronounced in open court. Given under my 

hand and seal of this court on this 18th day of November, 2019 at 

Tezpur, Sonitpur. 

 

                                                                              (I. Barman) 
 SESSIONS JUDGE 

  SONITPUR: TEZPUR 
 Dictated and corrected by me 

 

   (I. Barman) 
SESSIONS JUDGE, 
SONITPUR: TEZPUR. 
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APPENDIX 

Prosecution Witness 
 

   PW No.1 :
- 

Sri Mintu Nath 

   PW No.2 :
- 

Sri Tridib Baruah  

   PW No. 3 :
- 

Sri Prasanta Baruah, 

  PW No. 4 :
- 

Meghali Saikia Baruah 

  PW No.5 :
- 

Dr. S. Kalita, M.O. 

   PW No. 6 :
- 

Sri Ratul Kalita, 

  PW No. 7 :
- 

Dr. Sukheswar Basumatary, M.O. 

  PW No. 8 :
- 

Smti Hima Bora, 

 PW No. 9 :
- 

Smti Bulu Baruah,  

   PW No. 10 :
- 

Sri Ramen Baruah 

 PW No. 11 :
- 

Sri Sunit Kr. Hazarika,  

 PW No. 12 :
- 

Sri Dipen Baruah  

 PW No. 13 :
- 

Sri Janjit Bhuyan,  

 PW No. 14 :
- 

Sri Pulakesh Baruah  

 PW No. 15 :
- 

Dr. K.C. Sarma, Jt.Director of FSL  

 PW No. 16 :
- 

Mr. K.L. Baishnab, Judl.Magistrate.  

 PW No. 17 :
- 

Smti Renu Bora Handique, Scientific 
Officer, FSL.  

 PW No. 18 :
- 

Mrs. Gitali Rabha, Judl. Magistrate.  

 PW No. 19 :
- 

Dr. Dilip Kr. Das, Supdt. Dispur 
Hospital.   

 PW No. 20 :
- 

Sri Daneswar Deka, I.O.  

Documents proved by prosecution. 
 

1.  Exhibit No.1 :
- 

164 Cr.P.C. statement of Tridib 
Baruah 

2.  Exhibit No.2 : Seizure list 
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- 
3.  Exhibit No.3 :

- 
Seizure list 

4.  Exhibit No.4 :
- 

FIR 

5.  Exhibit No. 5 :
- 

164 Cr.P.C. statement of Meghali 
Baruah 

6.  Exhibit No. 5 A & 6 :
- 

Medical Reports  

7.  Exhibit No. 7 :
- 

164 Cr.P.C. Statement of Sunit Kr. 
Hazarika 

8.  Exhibit No. 5 B :
- 

FSL report  

9.  Exhibit No. 8 :
- 

GR Case record No. 1589/11  

10.  Exhibit No. 9 :
- 

Forwarding letter  

11.  Exhibit No. 10 :
- 

FSL report  

12.  Exhibit No. 11 :
- 

Order dated 24-08-2011 

13.  Exhibit No. 12 :
- 

Medical report  

14.  Exhibit No. 13 :
- 

seizurelist  

15.  Exhibit No. 14 :
- 

Charge sheet  

16.  Exhibit No. 15 :
- 

CD of Jamuguri PS Case No.67/11  

17.  Exhibit No. 16 :   Seizure list 
18.  Exhibit No. 17 :

- 
GD Register Vol. H. 
  

19.  Exhibit No. 18 :
  

Extract copy of GDE No. 530 dated 
27-07-2011  

         
Material Exhibit.  
 
 
         Material Ext. 1        :-              Long pant, 
        Material Ext. 2       :-              T shirt. 

Material Ext. 3        :-              underwear 
Material Ext. 4       :-              half ganji.  
Material Ext. 5      :-        Banner 
Material Ext. 6      :-        Saree.   

 

      (I.Barman) 

  SESSIONS JUDGE              
SONITPUR: TEZPUR   


