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IN THE COURT OF THE ASSISTANT SESSIONS JUDGE 
SONITPUR, TEZPUR 

Sessions No-329 of 2017 
U/s 448/376 of IPC 

State 
-Vs- 

 Sri Gopal Nath --  Accused 
 

             Present:- Sri N. J. Haque, LLM, AJS 
                           Asst. Sessions Judge 
                           Sonitpur, Tezpur 

 
       Counsel for Prosecution : Mr. R. Das, APP 
       Counsel for Defence  : Mr. F. Haque 

 
Date of Evidence            : - 15-12-2017, 21-03-2018 & 20-09-2018   
Date of Defence Evidence: - 27-02-2019 
Date of S/D                    : - 25-10-2018 
Date of Argument           : - 26-03-2019 
Date of Judgment           : - 08-04-2019 

         JUDGMENT 
                    “Synopsis of Prosecution‟s Case” 

1. Prosecution case appears to be in a short campus is that on 30-09-2016 

one victim „X‟ lodged an ejahar before the O/C, Dhekiajuli PS alleging, 

inter-alia, that on 24-09-2016 at about 12-30 O‟clock of night, in absence 

of her husband she along with her 4½ years old daughter were asleep 

and then accused Gopal Nath illegally entered into her house by opening 

the window and hearing sound of window, she attempted to open the 

door, but the accused put a dao on her neck and threatened her to kill her 

and her daughter if she opens the door. Thereafter due to fear of life she 

had not shouted and accused forcefully tight her hands and further 

committed rape with her and fled away. Hearing her shouts, Smt. Asha 

Devi and Jagadish Debnath tried to catch the accused but the accused 

escaped from there. In that connection on 26-09-2016 one village 

meeting took place at Chenimari Yubak Sangha but she failed to get 

proper justice from that bichar and accordingly she took shelter under the 

law and delay was caused in lodging the ejahar.     

“Investigation” 

2. On receiving the ejahar, O/C Dhekiajuli P.S registered Dhekiajuli P.S Case 

No.695/16 u/s 448/376/506 IPC and the case was investigated into. On 



       

 
Sessions Case No-329 of 2017 

(State of Assam Vs. Sri Gopal Nath) 

2 | P a g e  

 

finishing point of investigation, the I.O has submitted charge-sheet 

against the accused u/s 448/376/506 IPC and consequent to that, Ld. 

Judicial Magistrate, 1st Class, Tezpur, after furnishing the copy under 

section-207 of Cr.P.C, committed the case to the Hon‟ble Court of 

Sessions, Sonitpur. Thereafter, Hon‟ble Court of Sessions, Sonitpur 

transferred the case to this court for trial. 

“Appearance & Charges” 

3. On receiving summon from the court, the accused appeared before the 

court and he was allowed to go on bail. My predecessor-in-office framed 

charges u/s 448/376 I.P.C against the accused Gopal Nath and explained 

and read over the charges to the accused, on which he pleads not guilty 

and claimed to be tried. 

“Trial & Statement of Defence” 

4. During trial, prosecution side examined as many as 7 nos. of witnesses, 

including the victim. Accused was examined u/s 313 Cr.P.C and his pleas 

of denial were recorded in separate sheet and kept with the record. The 

accused person also adduced evidence of 2 DWs in his defence. 

5. Following are appears to the Points for Determinations:- 

(1) Whether on 24-09-2016 at about 12-30 mid-night, at 

Chenimari under Dhekiajuli PS, the accused committed 

house trespass by entering into the residential house of 

the informant/victim in order to commit the offence of 

rape on the victim „X‟ and therefore committed an offence 

punishable U/S 448 of the Indian Penal Code ?  

(2) Whether on the same day, time and place, the accused 

committed rape on the victim „X‟ and thereby committed 

an offence punishable U/S 376 of the Indian Penal Code? 

6. In this case considering the charges framed against the accused the 

prosecution needs to establish that on the date of alleged incident the 

accused entered the sleeping room of victim X and committed rape upon 

the victim. Now to arrive at a proper conclusion of dispute, let us 

reproduce the evidences of prosecution side and defence side.  
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EVIDENCES OF PROSECUTION SIDE 

7. The prosecution side adduced both ocular as well documentary forms of 

evidences before this court. The prosecution side examined the following 

witnesses:-  

                                     PW-1 : Victim „X‟ 
                                                             PW-2  : Mr. Jagdish Nath  
                                                             PW-3  : Smt. Asha Nath 
                                                             PW-4  : Smt. Sofola Devi  
                                                             PW-5     : Smt. Mompi Das 
                                                             PW-6  : Dr.(Mrs) Geetumoni Sonowal 
                                                             PW-7     : Mr. Gokul Chandra Borah, IO 

8. The prosecution side further exhibited the following documentary forms 
of evidences:-   

Ext.1  :  Ejahar 
Ext.2  :  Statement u/s 164 CrPC 
Ext.3  :  Extract of medico-legal register 
Ext.4  :  Sketch Map 
Ext.5  :  Seizure List 
Ext.6  :  Charge-sheet 

9. To appreciate the evidences on record, let us reproduce the testimonies of 

each witnesses and for sake of brevity of the judgment let us discuss the 

relevant portions of evidences of each witnesses. PW-1 deposed before 

this court that the case was filed by her. She recognizes the accused 

person. The incident happened on 24-09-2016 at around 12 mid-night.  

She was alone at home and at the time of the incident she was sleeping 

along with her child, who is presently six year old. At the time of incident, 

her husband was not at home and as he stayed at Mumbai. She was 

asleep when the accused entered her house through the window. The 

accused tied her hands behind her back and put a dagger on the throat of 

her daughter and then the accused raped her and left the house through 

the window. After he left, she screamed and shouted and people came. 

Her brother-in-law and his wife came and saw the accused jumping out of 

the window, but he could not be caught. A village meeting was called, 

however, they could not do anything and therefore, she lodged the FIR. 

Because of this, there was delay in lodging the FIR. In the village 

meeting, accused gave in writing that he will never do anything like this in 

future. Police sent her for medical examination and recording her 
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statement by the court.  She has given statement before the Magistrate. 

Ext.1 is the ejahar and Ext.1 (1) is her signature. Ext.2 is her statement 

before the Magistrate and Ext.2 (1) and 2(2) are her signatures.  

10. PW-1 in her cross-examination deposed that Jagadish Debnath is her 

brother-in-law and Asha Nath is his wife. Safa Devi is her mother-in-law. 

The house of the accused is on other side of the main road from that of 

theirs. Kongmen Kwang and Daniel Deng reside near her house. Her 

house comprises of two bed rooms and the kitchen is a kutcha house. 

Witness Jagadish stays in the same campus as hers, but in a separate 

house. During the village meeting, Gaonburah Biswanth came and the 

VDP Secretary Gauranga Dutta also came. It is true that in her FIR and in 

her statement before the Magistrate she has not mentioned that the 

accused had given in writing during the village meeting that in future he is 

not going to do any such act. She did not make any noise when the 

accused was tying her hands because he tied her hands and threatened 

to kill her daughter. She saw a knife in the hands of the accused. Her 

brother-in-law Jadadish‟s house is a kutcha house. Their house does not 

have any window. Her house door faces that of Jagadish. Window is on 

the back side of her house. She kept the window closed at night and put a 

hook and also closed the curtains. The window did not have any grill or 

rod as it was a new construction. She closes the doors and windows 

properly before she goes to sleep as she stays alone. It is true that to 

enter her room the bolt has to be broken, however, she doesn‟t know how 

the accused managed to open the bolt. Her window has two blots, one in 

the bottom and one on the top. The accused has a grocery shop and she 

used to buy goods from his shop. Her husband has been staying at 

Mumbai for last 16-17 years. Her husband sends money monthly. She 

doesn‟t take any goods from any shop on credit.  

11. PW-2 deposed before this court that the informant / victim is his sister-in-

law. The incident happened around 7-8 months back, at night, on 24th 

September. He and his wife were awake as their child was unwell. They 

heard some noise from the house of his sister-in-law and hearing her 
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shout, they went out and saw that the accused climbing out of the 

window. His sister-in-law was crying and she went and told his mother 

Sofola that the accused had put a dagger in the throat of her daughter 

and threatened to kill her and on threatened, he raped her. When his 

sister-in-law was telling this to his mother, he was waiting outside and 

heard. He, sister-in-law and another brother stay in the same campus but 

in different house.   

12. PW-2 in his cross-examination further deposed that his sister-in-law and 

brother have been married for about 7-8 years and his brother (victim‟s 

husband) has been staying at Mumbai before marriage itself. He 

sometime used to visit but stays at Mumbai. The house where the incident 

happened is a pucca house. He has not personally seen the accused rape 

his sister-in-law. Police never asked him anything about the incident. It is 

true that he did not tell the police that he and his wife were awake as 

their daughter was crying and hearing his sister-in-law‟s shout, they went 

out and saw the accused climbing out from the window of his sister-in-

law‟s house. It is true that he did not tell the police that when his sister-

in-law was narrating the incident to his mother he overheard as he was 

standing outside. The accused has a grocery shop but they do not 

purchase anything from his shop. 

13.  PW-3 deposed before this court that the informant / victim is her sister-

in-law. The accused is known to her. The incident happened on 24-09-

2016. She was sleeping at night when she heard her sister-in-law/victim 

shouting and when she went out she saw the accused climbing out from 

the window of her house. She was crying and told her mother-in-law that 

the accused had raped her. Her sister-in-law also stated that the accused 

had tied her hands and legs and had showed a knife and threatened to kill 

her daughter.  

14. PW-3 in her cross-examination further deposed that her sister-in-law and 

their house are separate but in the same campus. The house of her sister-

in-law is pucca. If they have to enter her house, she has to open the 

door. Her house comprises of two rooms with four doors. Her mother-in-
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law stays in a separate house and victim called her mother-in-law and 

then her sister-in-law told her about the incident. It is true that she did 

not tell the police that she saw her sister-in-law crying and she told her 

mother-in-law that the accused tied her hands and legs because the 

police never asked her. She has not seen the accused committing rape. 

She doesn‟t know the name of any of her neighbor. The accused is a 

married man and have children and they all stay together. It was bright at 

night.  

15. PW-4 deposed before this court that the informant / victim is her 

daughter-in-law. The accused is known to her. The incident happened last 

year. She was sleeping at home and at around 12-30 mid-night, her 

daughter-in-law /victim ‟X‟ came and was shouting and asking her to open 

the door. The victim came and told her that the accused had showed a 

dagger and threatened to kill her daughter if the victim made any noise, 

and then he raped her. People of village gathered hearing the noise. The 

village meeting was called after about three days of the incident. 

However, the accused was not given adequate punishment in the 

meeting, therefore an FIR was lodged. 

16. PW-4 in her cross-examination further deposed that the accused has a 

grocery shop. Her daughter-in-law /victim ‟X‟ came to her house. She has 

personally not seen any incident. The house of the victim is pucca house. 

Around 20-25 people had gathered at the night. 

17. PW-5 deposed before this court that the informant/victim and the accused 

are known to her. The incident happened on last 24th September. It was a 

night when she heard commotion out of her house and when she came 

out, she has seen people have gone to the house of the victim and she 

also went and saw the victim crying and on enquiry she told that the 

accused entered her house and had raped her.  

18. PW-5 in her cross-examination further deposed that Karun Debnath, 

Sanjib Debnath, Monu Mondal etc. have the houses near the house of the 

victim. The victim is not related to her. Before the incident accused was in 

visiting terms with that of the victim and her family. She has not 
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personally seen the incident nor has she seen the accused at the place of 

incident. She did not go to the house of the accused though other 

villagers had gone to his house.  

19.   PW-6 deposed before this court that on 01-10-2016 she was at Tezpur 

Medical College and Hospital as Casualty MO. On that day she examined 

victim „X‟, with examination No. 13/16, aged 21 years, W/o: Chitra 

Debnath, Vill: Chenimari, PS:  Dhekiajuli on police requisition in reference 

to  Dhekiajuli PS case No.695/16  u/s 448/ 376/ 506   IPC. She was 

escorted and identified by WHG Bina Bora. On examination she found 

injuries on the body which are as follows: 1. Three (3) partially healed 

scratch abrasion measuring about 1.5 cm X 0.1 cm placed partially on the 

left breast upper and inner quadrant directed downwards and to left.2. 

Laboratory investigation for vaginal smear didn‟t show any spermatozoa 

and gonococci. Her opinion: 1. Evidence of recent sexual intercourse not 

seen.2. She is habituated to sex.3. Injury as described is caused rubbing 

by fine pointed objects. Ext. 3 is her medical report. Ext. 3(1), Ext. 3(2) 

and Ext.3(3) are her signatures. 

20. PW-6 in her cross-examination further deposed that the fine pointed 

objects may be a hook of the blouse or chain of the blouse worn by the 

person. Ext. 3 is an extract of the medico legal register maintained by the 

forensic department of Tezpur Medical College. Except these three marks 

there are no marks of any injury on any private parts or other parts of the 

body like teeth marks or nail marks. 

21. PW-7 deposed before this court that on 30-09-2016 he was at Dhekiajuli 

PS as Attached Officer. On that day, O/C Dharmakanta Borah received an 

FIR from complainant / victim ‟X‟ and endorsed him to investigate the 

case. He recorded the statement of the complainant / victim in the thana 

itself. He sent her for medical treatment. He went to the place of the 

incident i.e. Chenimari Gaon under Dhekiajuli PS. He drew the sketch map 

of the place of incidence. Ext. 4 is the sketch map and Ext. 4(1) is his 

signature. He recorded the statements of all the witnesses at the place of 

incident. He prepared a seizure list on the same day. Ext. 5 is the seizure 



       

 
Sessions Case No-329 of 2017 

(State of Assam Vs. Sri Gopal Nath) 

8 | P a g e  

 

list. Ext. 5(1) is his signature. He sent the victim for recording her 

statement u/s 164 Cr.P.C. The accused person was not found and he 

surrendered in the court. He collected the medical report (Ext.3). He filed 

the charge-sheet against the accused u/s 448/376/506 IPC. Ext. 6 is the 

charge-sheet and Ext. 6(1) is his signature. 

22. PW-7 in his cross-examination further deposed that the date of 

occurrence of incident is 24-09-2016 at night about 12:30 am and the 

date of filing of FIR is 30-09-2016. In the meantime there is no record of 

any verbal information or any GD entry. The distance between the thana 

and place of incident is 7-8 kms and it is a well connected road with 

available means of transportation. In Ext. 4 there is no mention of any 

neighbors except Jagdish Debnath and Asha Nath. He has not mentioned 

the distance between the places of occurrence as shown in Ext. 4 to the 

house of Jagdish Debnath. He has not shown the entry and exit door of 

Jagdish Debnath‟s house and he also doesn‟t remember in which direction 

the entry and exit door of Jagdish Debnath‟s house existed. He has not 

specifically shown the position of the door or window of the place of 

occurrence (room). According to Ext. 4 the place of occurrence is a closed 

room with one window which faces the east. He has entered the place of 

occurrence and investigated but he has not found any door or window 

broken. He has also not found any bolt or hook of any of the doors or 

windows broken or damaged. He found all the doors and windows and 

their locking systems intact from inside. He has not mentioned the size of 

the window or about any protective shield like grills. He seized a sari of 

the victim „X‟ during his investigation but he has not seen it today in the 

court. He has not sent any of her clothes for forensic test. He has not 

been given any proceedings of any village meeting nor has he examined 

any witness of any village meeting concerning to this incident. The 

accused is a businessman and he owns a grocery shop. The house of the 

victim and the accused is within a short distance and is separated by a 

road. He recorded the statement of Jagdish Debnath (PW-2), he didn‟t 

state before him that he and his wife was awake as their daughter was 
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crying that night and he heard his sister-in-law shouting and he went out 

and saw the accused jumping out from the window of his sister-in-law‟s 

room. He also didn‟t state before him that while his sister-in-law was 

narrating the incident to his mother he overheard as he was standing 

outside. He recorded the statement of Asha Nath (PW-3), she didn‟t state 

before him that she saw the victim crying and she told her mother-in-law 

that the accused had tied her hands and legs. He recorded the statement 

of Sofola Devi  (PW-4), she didn‟t state before him that the victim told her 

that accused had showed her fear of a dagger and raped her under threat 

of her life.  This witness also didn‟t state before him that a village meeting 

was organized and as proper punishment was not given to the accused, 

the FIR was lodged. He recorded the statement of Mompi Das (PW-5), 

she didn‟t state before him that victim had informed her that accused had 

raped her on the date of the occurrence of incident. 

EVIDENCES OF DEFENCE SIDE 

23. The defence side examined as many as two numbers of witnesses 

including the accused and for sake of brevity of judgment let us discuss 

relevant portions of evidences deposed by both the witnesses.  

24. DW-1 deposed before this court that he knows the informant of this case. 

Informant lodged this case against him. Informant lodged a rape case 

against him. He has not committed any rape upon the informant. He has 

a grocery shop situated at village Dhirajuli and informant used to take 

grocery items from his shop. Informant has due amount of Rs.3800/- and 

she needs to pay such amount. On 25-09-2016 informant went to shop 

and wanted to purchase some grocery articles from his shop and he told 

her that she should pay the earlier dues. Then informant told him that she 

will clear his dues after few days, immediately she received money from 

her husband. Then he told the informant to pay the dues of grocery items 

that she purchased on 25-09-2016. Informant failed to pay the dues on 

the date and further altercate with him. Informant threatened him that 

she will send him to jail. After 5/6 days he heard that informant lodged 

ejahar falsely against him. Informant falsely deposed against him. All the 
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witnesses of this case are family members of the informant and they 

deposed falsely against him. He used to maintain a credit books of the 

customers. Today, he brought said credit books of account of his shop. 

Ext.A is the said credit Books of Account and Ext.A (1) to A (8) are the 

concerned pages where the accounts of dues belongs to the informant 

were maintained by him. 

25. DW-1 in his cross-examination further deposed that police apprehended 

him in connection with this case. He has not handed over the books vide 

Ext.A to police at the time when police apprehended him. Police not 

seized said books from his possession. Informant is his neighbour. 

Informant‟s husband used to stay outside of his house. Informant called 

one meeting at Chenimary Yubak Sangha.  

26. DW-2 deposed before this court that she knows the informant of this 

case. She knows the accused person of this case. Accused has a grocery 

shop at Dhirajuli village. On 25/09/2016 informant went to purchase some 

grocery items from the shop of the accused. On that day she also went to 

purchase some items from the shop of accused. Accused told the 

informant to clear her earlier dues and declined to give more items on 

due. Then informant threatened the accused to lodge case against the 

accused. After 5/6 days, she heard that informant lodged a rape case 

against the accused.  

27. DW-2 in her cross-examination further deposed that her house is adjacent 

to the house of the accused. Since from last 15 years she used to 

purchase grocery items from the shop of informant. She used to purchase 

grocery items from the shop of informant on due. Today accused brought 

her to the court.  

“POINTS OF ARGUMENT” 

28. Ld. Additional Public Prosecutor representing the State during the time of 

argument strenuously submitted before this court that the prosecution 

side by adducing cogent and trustworthy evidences safely brings home 

the charges against the accused person beyond any shadow of doubt. As 
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such, the accused is liable to be convicted for commission of offences 

under sections 448/376 IPC.  

29. Per contra, Ld. Defence counsel Mr. F. Haque vehemently submitted 

before this court that evidences adduced before this court are appears to 

be contradictory, not corroborative and untrustworthy in nature. Ld. 

Defence counsel further argued that the evidence of the prosecutrix, 

victim „X‟ are found to be inconsistent and self-destructive in different 

places and as such same cannot be relied upon. Defence side relied upon 

a judgment of Hon‟ble Apex Court referred as 2018 SAR (Cri) 1123 where 

it has been decided by the Hon‟ble Apex Court that evidence of the 

informant/victim is inconsistent and self-destructive at different places and 

Supreme Court acquitted the accused. The defence side upon the above 

prayed clean and honourable acquittal of the accused person from this 

case.  

DISCUSSION, DECISION AND REASONS FOR SUCH DECISION 

30. For the convenience of discussion and decision of both the points of 

determination, I would like to discuss all points together. 

31. It is worth mentioning that, the criminal jurisprudence of the country rests 

on the principle of proving the guilt of the accused beyond all reasonable 

doubt by the prosecution. There must not be any shadow of doubt on the 

truthfulness of the prosecution case. This being the cardinal principle of 

criminal jurisprudence, we must scrutinize the evidence produced by the 

prosecution from all possible corners and must also test the veracity of 

the witnesses. If the witnesses are found as wholly reliable on the point of 

guilt of the accused then only the accused can be held as guilty of the 

alleged crime. 

32. In the light of the argument put forwarded by the defence as well as 

prosecution side, let us try to find out what are the prime accusations 

levelled against the accused person by the victim „X‟ in her ejahar.  On 

painstaking perusal of the ejahar it divulges before this court that the 

victim „X‟ being the complainant, emphatically stated that on 24-09-2016 

at about 12-30 O‟clock of night, in absence of her husband she along with 
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her 4 ½ years old daughter were sleeping and then accused Gopal Nath 

illegally entered into her house by opening the window and hearing sound 

of window, she attempted to open the door, but the accused put dao on 

her neck and threatened her to kill her and her daughter if she opens the 

door. Thereafter due to fear of life she had not shouted and accused 

forcefully tied her hands and further committed rape with her and fled 

away. Hearing her shout, Smt. Asha Devi and Jagadish Debnath tried to 

catch the accused but the accused fled from there. In that connection on 

26-09-2016 one village meeting took place at Chenimari Yubak Sangha 

but she failed to get proper justice in that bichar, due to that she took 

shelter under the law and delay was caused in lodging the ejahar.  

“EVIDENTIARY VALUE OF AN EJAHAR IN A CRIMINAL TRIAL” 

33. Before we move into the appreciation part, let us discuss the evidentiary 

value of an ejahar in a criminal case. F.I.R. is a vital and important piece 

of evidence as it contains the first version of the incident. However, 

it cannot be treated as substantive piece of evidence as it is neither 

recorded on oath nor tested by cross examination. But when the 

informant is called as witness in the court his former statement (F.I.R.) 

can be used both for corroborating and contradicting his testimony as per 

Section 157, Section 161 and Section 145 of the Indian Evidence Act.  

34. F.I.R. could be used for contradicting the informant as per Section 

145 of the Evidence Act but for that firstly, the attention of the informant 

must be drawn to the relevant portions where the contradiction 

occurs. Secondly, explanation should be invited and only then defence can 

rely upon the contradiction. 

35. Hence, the common understanding appears to be that F.I.R is not a 

substantive piece of evidence in a criminal trial.  The F.I.R may be used in 

a criminal trial for contradiction or corroboration with the version of the 

author of the F.I.R.  

“POINTS OF DELAY IN LODGING EJAHAR” 

36. Now, coming to the points of argument put forwarded by the defence 

side, this court has seen that the defence relied upon the 6 days delay in 



       

 
Sessions Case No-329 of 2017 

(State of Assam Vs. Sri Gopal Nath) 

13 | P a g e  

 

lodging the ejahar and further argued that the entire case of the 

prosecution is appears to be afterthought and hence, same cannot be 

relied upon. If we meticulously peruse the evidence on record coupled 

with the contentions of the ejahar, then it becomes crystal clear before 

this court that the alleged incident occurred on 24-09-2016 at mid-night 

i.e. 12-30 a.m. and finally the ejahar was lodged on 30-09-2016. That 

reflects 6 days delay was caused in lodging the ejahar. Now the question 

is whether the 6 days delay of lodging the ejahar makes the case of the 

prosecution weaker, doubtful and untrustworthy in nature?  

“CONSEQEUNCES OF DELAY IN LODGING EJAHAR” 

37. In Arjun Marik and others v. State of Bihar, [1994] Suppl. 2 SCC 

372, the bench of Justices U.C. Banerjee and Mr. K.G. Balakrishnan also 

considered the Effect of delay in filing FIR and held that delay not fatal if 

there is plausible explanation for delay.  

38. As such from the ratio of Hon‟ble Apex Court makes it crystal clear that 

delay in lodging ejahar not fatal if there is plausible explanation for delay. 

In the foregoing discussions, this court shall try ascertain as to whether 

the prosecution side explained the 6 days delay in lodging the ejahar.  

39. The informant being the victim of this case categorically stated that the 

occurrence occurred on 24-09-2016 and on 26-09-2016 there was a 

village bichar and as she failed to get any justice from it, she lodged the 

ejahar and delay caused in lodging the ejahar. Now, another pertinent 

question arises here as to whether there was any village bichar? If there 

was a village bichar the peoples in whose presence that bichar was held? 

PW-1, the victim-prosecutrix in her evidence unconditionally stated that in 

the village meeting the accused gave in writing that he will never do 

anything like this in future. PW-2 and PW-3 have not deposed anything 

about that village bichar. PW-4 says that village meeting was called after 

three days of the incident, however, the accused was not given adequate 

punishment in the meeting.  

40. If we meticulously peruse the version of the victim then it becomes clear 

that she in her evidence-in-chief categorically stated that the accused 
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gave in writing that he will never do anything like this nature in future and 

said fact not contended by herself in her ejahar vide Ext.1. That part of 

her evidence appears to be an omission on her part and if anything like 

that nature happened in the village meeting, she should have pleaded 

such facts in her ejahar. PW-4 exactly deposed such facts by stating that 

in the village meeting, accused was not given adequate punishment. The 

prosecution side failed to examine any independent witness to prove that 

there was a village meeting in connection with the alleged incident. The 

Investigating Officer during the time of investigation failed to examine any 

of the villagers who were actually present in that village bichar. During the 

investigation, the statement of the prosecutrix recorded u/s 164 Cr.P.C 

and her statement exhibited as Ext.2 and nowhere in her statement had 

the victim stated that there was a village bichar. Therefore, it is seen that 

the victim omitted to contend the fact of giving any written document by 

the accused in the village bichar assuring that he would not do such acts 

in future. The prosecution side failed to adduce any reliable evidence to 

prove the fact of village bichar. Under the above said discussion this court 

finds that prosecution side failed to explain the each days delay of lodging 

the ejahar and such 6 days unexplained inordinate delay caused in 

lodging the ejahar makes the contentions of the ejahar afterthought and 

weaker.  

41. Let us discuss the contentions or accusations of illegal house trespass with 

intent to commit rape upon victim and in the light of said contention PW-

1, the prosecutrix, in her evidence categorically stated that on 24-09-2016 

at around 12 mid-night, she was sleeping along with her child and her 

husband was not present. She further deposed that she was asleep when 

the accused entered her house through the window and tied her hands 

behind her back and put a dagger on the throat of her daughter and then 

accused raped her and left the house through the window. As per the 

contentions of the ejahar, the accused put a dao in her neck and 

threatened her to kill her daughter and herself. Surprisingly, she has said 

in her evidence-in-chief that accused put a dagger on the throat of her 
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daughter and raped her. Accused further tied her hands behind her back. 

She in her 164 Cr.P.C statement vide Ext.2 stated that accused showed 

her a dao and told her that if she shouts he will cut her and her daughter. 

PW-2 heard about the incident and as per his evidence accused put a 

dagger in the throat of the daughter of victim and threatened to kill her. 

PW-3 Smt. Asha Nath heard that accused had tied hands and legs of the 

victim and showed a knife and threatened to kill her daughter. PW-4 

testified that accused showed a dagger and threatened to kill the 

daughter of victim.  

42. To sum up the aforesaid evidences on record, the court is in a dilemma as 

to which statement or version of the victim is to be believed. The victim in 

her ejahar categorically stated that accused by opening the window of her 

room entered there and put one dao on her neck and threatened her and 

her daughter to kill them and in her 164 Cr.P.C statement claimed that 

accused showed one dao to her and her daughter and threatened to cut 

them. She has maintained the fact of showing or putting dao on her neck 

to some extent in her 164 Cr.P.C statement vide Ext.2, but undeniably she 

has contradicted her own version as she contended in her ejahar. She as 

PW-1 testified that accused put a dagger on the throat of her daughter 

and that makes it clear that victim herself contradicted the actual weapon 

used for threatening them by accused. PW-2 and PW-4 testifies that 

accused put a dagger in the throat on the victim‟s daughter. Hence, it is 

seen that all the materials witnesses including the victim are appears to 

be contradictory in respect of weapon that was used for threatening the 

victim and her daughter before commission of the alleged rape. If really 

on the date of incident the accused has used any dao which was 

contended by the victim in her ejahar, then it is surprising that the victim 

being a married woman having children, during the time of deposing 

before this court contradicted the actual weapon used by the accused on 

the date of incident. It becomes crystal clear that victim herself appears to 

be contradictory with her own versions as she contended in her ejahar. 

We have already discussed in the foregoing discussions that F.I.R is not a 
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substantive piece of evidence and that may be used for corroboration or 

contradictions with its maker. Exactly the same thing happened in this 

case. The victim contradicted the nature of weapons used for threatening 

her by the accused before commission of rape upon her. That parts of her 

evidences appears to be contradictory in nature and as such same cannot 

be overlooked.  

43. PW-2 and PW-4 also contradicted the persecution story of the ejahar by 

testifying that dagger was put upon the throat of the victim and PW-3 

who arrived at the place of occurrence immediately after the incident 

deposed about a knife and accused threatened to kill the daughter of the 

victim. Some of the witnesses have deposed that accused put a dagger 

upon the daughter of the victim and victim herself in her ejahar stated 

that accused put a dao on her neck and subsequently in her evidences 

she stated that accused put a dagger on the throat of her daughter. The 

contradictions revealed from the evidence on record in respect of the 

actual weapon that was allegedly used by the accused to threaten the 

victim are appears to be contradictory and that makes their evidences 

doubtful and full with lots of shortcomings.  

44. Now, coming to the fact of illegal trespass that was alleged by the victim 

in her ejahar, this court finds that accused allegedly entered the sleeping 

room of victim by opening the window and after commission of rape fled 

away through the window. Victim in her evidence-in-chief deposed that 

the accused entered her house through the window and she in her cross-

examination deposed that she kept the window closed at night and put a 

hook and also closed the curtain. The window did not have any grill or rod 

as it was a new construction. She further deposed that she closed the 

doors and windows properly before she go to sleep as she was alone. She 

further deposed that it is true that to enter her room the bolt has to be 

broken, however, she does not know how the accused managed to open 

the bolt. Her window has two blots one in the bottom and one on the top.  

45. If the facts deposed by PW-1 in her cross-examination appears to be true 

then it is hardly possible for the accused to enter the room without 
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breaking the window. The informant had not opposed anything about 

breaking open of the window by the accused. She in her cross-

examination deposed that on the relevant day she had closed the window 

by a hook and to enter her room the bolt has to be broken and she does 

not know how the accused managed to open the bolt. There are two blots 

one the bottom and another in the top. The Investigating Officer during 

his investigation failed to collect anything from the crime scene and PW-7 

who is the IO of this case, categorically deposed that he has not found 

any bolt or hook of any of the doors or windows broken or damage. I.O 

further clarified that he found all the doors and windows and their locking 

system intact from inside. Hence, those evidences makes it crystal clear 

that the court is still in cloud as to how the accused managed to enter into 

the room when the victim was asleep without breaking the hook in a 

situation the victim herself locked the hook with curtain before she went 

to sleep. 

46.  The victim in her ejahar further contended that hearing the sound of 

window she tried to open the door but the accused put a dao on her neck 

and threatened her and her daughter to kill them. Her 164 Cr.P.C 

statement was recorded after the IO started investigation and on 01-10-

2016 the victim has stated that accused came above her and when she 

awake up accused showed a dao and told her if she shouts he will cut her 

and her daughter. She has not stated before the court that after hearing 

the sound of window she went to open the door and that part also not 

supported by her in her 164 Cr.P.C statement, as she contended in her 

ejahar. If we rely the 164 Cr.P.C statement of the victim then it divulges 

that accused entered the room of the victim through window and came 

above her. She had not supported the fact that she attempted to open the 

door hearing the sound of window and confirms the victim omitted to 

depose or supports such facts before the court as she contended in her 

ejahar.  
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47. As such, this court finds the evidence of the victim in respect of entering 

into the room of the victim by breaking open the window appears to be 

contradictory and full with lots of shortcomings.  

48. The victim‟s statement was recorded after almost 6 days of incident and 

that clarifies and suggest that mental stage of the victim at the time of 

recording statement under section-164 of Cr.P.C was stable as by the 

expiration of certain period she would have recovered from such mental 

agony and pain. In this case statement u/s 164 Cr.P.C was recorded 

immediately on next date of lodging the ejahar so the court may at least 

expect some sort of corroboration from the victim in respect of actual 

incident happened with her.  

49. The victim of this case in her ejahar contended that on hearing sound of 

window she awake and went to open the door, whereas she in her 

statement under section-164 of Cr.P.C stated that accused entered her 

room and came above her. She in her ejahar clarified that when she went 

to open the door accused put a dao on her throat threatening her if she 

open the door accused will kill her and her daughter. The victim failed to 

state such fact in her statement recorded under section-164 of Cr.P.C. 

Hence, it seen that victim herself stated separate facts in her ejahar, 

evidence in chief and in her statement recorded under section-164 of 

Cr.P.C.  

50. Next part is whether the accused has committed an offence of rape with 

the victim on the date of incident? Prior discussing the evidences lead by 

the prosecution side on the accusation of rape, at the threshold let us 

discuss the evidentiary value of victim of rape. In State of Punjab v. 

Gurmit Singh & Ors., 1996 (2) SCC 384, Hon‟ble Apex Court has 

observed :  

"The courts must, while evaluating evidence, remain alive to 

the fact that in a case of rape, no self - respecting woman 

would come forward in a court just to make a humiliating 

statement against her honour such as is involved in the 

commission of rape on her. In cases involving sexual 

molestation, supposed considerations which have no 

material effect on the veracity of the prosecution case of 
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even discrepancies in the statement of the prosecutrix 

should not, unless the discrepancies are such which are of 

fatal nature, be allowed to throw out an otherwise reliable 

prosecution case. The inherent bashfulness of the females 

and the tendency to conceal outrage of sexual aggression 

are factors which the courts should not overlook…" 

51. In Sadashiv Ramrao Hadbe v. State of Maharashtra, 2006 (10) 

SCC 92 : 2007 (1) SCC (Cri) 161 Supreme Court reiterated that the 

sole testimony of the prosecutrix could be relied upon if it inspires the 

confidence of the Court.  

52. In the foregoing discussions this court shall try to ascertain the fact as to 

whether the evidence presented before this court by the victim X, inspires 

the confidence of this court upon which the accused may held guilty of 

commission of alleged offence of rape.  

53. According to victim „X‟, accused put a dagger on the throat of her 

daughter and raped her. We have already observed and discussed that 

the relevant facts like putting dagger, dao and knife appears to be 

contradictory and other part of her evidence where she claimed “accused 

raped her” has to be appreciated carefully and cautiously. If we 

meticulously peruse the evidence of PW-2, PW-3, PW-4 and PW-5 then it 

becomes crystal clear that none of them have witnessed the alleged 

incident of rape. PW-2 is one Jagadish Nath and PW-3 is wife of Jagadish 

Nath and both are brother-in-law and sister of victim. They in their 

evidences deposed that while victim was telling the incident to Smt. Safola 

Devi (PW-4) they have heard from outside. Hence, their evidence appears 

to be hearsay in nature.  

54. Now, coming to the fact of witnessing the accused climbing out of the 

window on arrival of PW-2 and PW-3, this court finds from the cross-

examination part of the victim that her brother-in-law Jagadish has a 

Kutcha house and their house does not have any window. Her door faces 

that house of Jagadish. Window is on the back side of her house. Hence, 

from the cross-examination part of PW-1 it disclosed that house of 

Jagadish is situated just in front side of the victim‟s house and window of 

victim‟s house situated in the back side. If anybody wants to visit the 

window of the victim‟s house, he must needs to go the back side of the 
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victim‟s house first. If a person heard shouting from a house, is it possible 

for that person without entering into the room the person concern directly 

went to the back side of the house or window? It is not possible. As per 

PW-3 the relevant night was bright. Ld. Advocate appearing on behalf of 

the defence side categorically stated that if we go by the actual date, then 

it seems to be a dark night.  

55. PW-2 in his evidence affirmed that he did not tell the police that he and 

his wife were awake and their daughter was crying and hearing her sister-

in-law‟s shout they went out and saw the accused climbing out from the 

window of her sister-in-law‟s house. He also admitted that he did not tell 

the police that when his sister-in-law was narrating the incident to her 

mother, he overheard as he was standing outside. PW-3 also affirmed the 

version of PW-2 by way of testifying that she did not tell the police that 

she saw her sister-in-law crying and she told her mother-in-law that 

accused tied her hand and legs, because police never asked her. PW-2 & 

PW-3 in their evidences admitted that they have not stated those facts 

before the I.O. That suggest the omissions part admitted by the witnesses 

and no further confrontation of those facts before the I.O is required and 

those omissions needs no further proof in this case in view of Section 58 

of the Indian Evidence Act.  

56. If the PW-2 and PW-3 who are the husband and wife, have seen the 

accused fleeing away by climbing the window of the victim then they 

should have stated those facts before the police at the time of recording 

their statements u/s 161 Cr.P.C. PW-2 categorically admitted that he has 

not stated such facts before the IO.  

57. As we know the admitted fact needs no further prove, so question of 

following the procedure to contradict a witness with his/her earlier 

statement does not arise. Hence, this court finds that both the witnesses 

appears to be contradictory to the fact of witnessing the accused fleeing 

away through the window of the victim. Hence, the evidence of PW-2 and 

PW-3 are appears to be contradictory and hearsay in nature and cannot 

be relied upon.  
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58. PW-4 is the mother-in-law of the victim and as per her evidence victim 

told her that accused had showed her a dagger and threatened to kill and 

if victim makes any noise and raped her. We have observed earlier, PW-4 

also contradicted about the weapon that was actually used for putting the 

victim into fear and taking note of that contradiction, we have perused the 

statement of the IO and from where it becomes crystal clear that PW-4 

has not stated before the IO that the victim told her that accused had 

showed her fear of a dagger and raped her under threat of her life. PW-4 

also didn‟t state before him that a village meeting was organized and as 

proper punishment was not given to the accused, the FIR was lodged. 

59. The I.O confirmed and proved that PW-4 Sofola Devi has not stated 

before the police that victim told her that accused had showed her a fear 

of dagger and raped her under the threat of her life. PW-4 further not 

stated before the IO that at the village meeting, proper punishment was 

not given to the accused. The contradictions reveals from the evidence of 

PW-4 are related to be material fact and those cannot be overlooked. 

60.  Above all, PW-4 being the mother-in-law of the victim has not seen any 

incident and she is a reported witness and what she deposed all are as 

per the information gathered from the victim. Out of those information 

she has failed to state certain relevant facts to the IO and that makes her 

evidence contradictory in nature.  

61. PW-5 appears to be an independent witness and she had gone to the 

house of the victim hearing commotion and saw victim crying and on 

enquiry she told that accused had entered her house and raped her. The 

evidence of PW-5 also appears to be hearsay in nature and she in her 

cross-examination categorically said that she has not seen the accused at 

the place of occurrence and she did not go to the house of the accused 

though other villagers had gone to his house. The investigating Officer 

during his cross-examination affirmed that PW-5 did not state before 

police that victim had informed her that accused had raped her on the 

date of the occurrence of incident. 
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62. Hence, it is seen that PW-1, PW-2, PW-3, PW-4 and PW-5 are appears to 

be contradictory with each other in respect of some material facts and 

those cannot be brushed aside straightway. 

63. Now, coming to the sole testimony of the victim. This court already 

discussed above that victim fully contradicts with certain material facts 

like actual weapon allegedly used by the accused with intent to kill her 

daughter or herself and taking note of those contradictions, as discussed 

above, if we carefully peruse the cross-examination  part of the victim, 

then it divulges before this court that she admitted in her cross-

examination that in her FIR and in her statement before the Magistrate 

she has not mentioned that the accused had given in writing during the 

village meeting that in future he is not going to do any such act. She 

further affirmed that she did not make any noise when accused was tying 

her hands because accused had tied her hand and threatened to kill her. 

She saw a knife in the hands of the accused. Hence, it is seen that in her 

ejahar she said about a dao and in her evidence-in-chief she says about a 

dagger and in her cross-examination she says about a knife. That part of 

her evidence appears to be contradictory in nature and that cannot be 

overlooked because all the above said facts stated by the victim in respect 

of use of actual weapon in commission of rape are relevant facts to the 

entire prosecution case. In presence of those contradictory versions her 

evidence failed to inspire confidence in the mind of the court upon which 

the accused may held guilty of commissions of alleged offence.  

64. Now, arriving into the facts of presumptions this court observed that why 

a victim shall depose anything against her character before a court of 

Law? The nature of allegation itself appears to be self-inflicting that 

definitely degrades a woman before a society. So considering that serious 

aspect we have to peruse the medical evidence to ascertain as to whether 

any rape was inflicted upon the victim of this case. The Medical Officer 

examined in this case as PW-6 and as per her evidence, no recent sexual 

intercourse was seen. The Medical Officer found: partially healed scratch 

abrasion measuring about 1.5 cm X 0.1 cm placed partially on the left 
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breast upper and inner quadrant directed downwards and to left. 2. 

Laboratory investigation for vaginal smear didn‟t show any spermatozoa 

and gonococci.  

65. On meticulous appreciation of the evidence offered by the Medical Officer, 

this court has seen that certain scratch abrasion marks about 1.5 cm X 

0.1 cm placed partially on the left upper breast and inner quadrant 

directed downwards. The Medical Officer in her cross-examination makes 

it clear that except these three marks there is no mark of any injury on 

any private parts or other parts of body, like teeth mark or nail marks. 

She further deposed that fine pointed objects may be a hook of the 

blouse or chain of the blouse worn by the person. From that part of her 

evidence a strong presumption can be drawn upon that the scratch marks 

found over the breast not caused by any teeth or nail. The Medical Officer 

further failed to say anything about the age of those scratch marks found 

over the breast of the victim. Admittedly the victim was examined after 

seven days of the alleged incident and there is no possibility to detect any 

sign of sexual intercourse and the Medical officer rightly observed in her 

report that the victim is habituated to sex being a married woman. She 

further clarified that injury as described is caused rubbing by fine pointed 

objects and she in her cross-examination categorically described the fine 

pointed object may be hook of the blouse or chain of the blouse worn by 

the person. That makes it clear that the abrasion injury or other injury 

disclosed during the time of medical examination not caused through any 

teeth or nail. Hence, no strong presumption can be drawn against the 

accused person by this court in causing that injury. 

66. It is settled propositions of law that Medical evidence is not mandatory in 

a case of rape where in a case victim appears to be otherwise credible 

and her evidence inspires confidence in the mind of court. In this case 

that not happened as the victim herself contradicted her own contentions 

and that fails to inspire any confidence upon which her sole testimony 

may be relied upon in holding the accused guilty of commission of alleged 

offence of rape.  
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“DISCUSSION OF DEFENCE EVIDENCE” 

67.  The defence side to substantiate the plea put forwarded during the cross-

examination of the victim examined as many as two numbers of witnesses 

and exhibited one document as Ext.A. The defence side during cross-

examination of PW-1 put forwarded a suggestion that victim used to take 

items from the shop of the accused on credit and therefore lodged a false 

case to escape from paying the same and to substantiate that plea the 

accused himself examined before this court as DW-1 and he deposed 

before this court that he knows the informant of this case. Informant 

lodged this case against him. Informant lodged a rape case against him. 

He has not committed any rape upon the informant. He has a grocery 

shop situated at village Dhirajuli and informant used to take grocery items 

from his shop. Informant has due amount of Rs.3800/- and she needs to 

pay such amount. On 25-09-2016 informant went to shop and wanted to 

purchase some grocery articles from his shop and he told her that she 

should pay the earlier dues. Then informant told him that she will clear his 

dues after few days, immediately she received money from her husband. 

Then he told the informant to pay the dues of grocery items that she 

purchased on 25-09-2016. Informant failed to pay the dues on the date 

and further altercate with him. Informant threatened him that she will 

send him to jail. After 5/6 days he heard that informant lodged ejahar 

falsely against him. Informant falsely deposed against him. All the 

witnesses of this case are family members of the informant and they 

deposed falsely against him. He used to maintain a credit books of the 

customers. Today, he brought said credit books of account of his shop. 

Ext.A is the said credit Books of Account and Ext.A(1) to A(8) are the 

concerned pages where the accounts of dues belongs to the informant 

were maintained by him.  

68.   It is settled procedures of law that the evidentiary value of the defence 

witnesses stand in the same footing. Hon‟ble Apex Court.(Case Law 

(2010) 3 SCC (Cri) 330.) 
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69.  Now, coming to the appreciation part of the defence witnesses, this court 

finds that the accused being the DW-1 categorically deposed that he has a 

grocery shop at village Dhirajuli and informant used to take grocery items 

from his shop and informant has a due amounting to Rs.3800/-. The 

accused further deposed that on 25-09-2016 informant went to the shop 

and wanted to purchase some grocery articles and he told her that she 

should pay the earlier dues. Upon which the informant threatened him 

that she will send him to jail and after 4/5 days informant lodged this 

case. DW-2 in his evidence-in-chief supported and corroborated the 

version of DW-1.  

70. If we meticulously peruse the cross-examination part of both the 

witnesses, it has become clear that prosecution side failed to dismantle 

the credence of both the witnesses by way of bringing out any sort of 

material contradictions. Ext.A appears to be a Book of account maintained 

by the accused and same was not handed over by him to police during 

the investigation. 

71.  To decide the plea of the accused person as to whether the victim used 

to purchase any grocery items from the shop of the accused, we need to 

go through the evidences of the witnesses of prosecution side again.   

PW-1 being the informant in this case, in her cross-examination affirmed 

that accused has a grocery shop and she used to buy goods from his shop 

and her husband is staying at Mumbai for last 16/17 years, although she 

denied that she purchased items on credit.  

72. The version of the PW-1 proved the plea of the accused to the extent that 

accused has a grocery shop and informant used to purchase grocery items 

from his shop. PW-4 in her cross-examination affirmed that accused has a 

grocery shop.  

73. From the oral as well as documentary forms of evidence adduced by the 

defence side, this court finds that the accused has a grocery shop and 

victim used to purchase grocery items from his shop on credit and 

exhibited A (1) is the proof of such fact. Hence, it is seen that defence 

side able to prove his plea to the required extent.   
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74. Therefore, in the light of above said discussion and evidence on record, 

this court finds the victim „X‟ herself appears to be contradictory and not 

credible upon which her sole version may be relied upon.  

75. Now, coming to the evidences presented by other witnesses of 

prosecution side, this court finds the witnesses are not credible rather 

their testimonies are appears to be full with lots of shortcomings, hence, 

cannot be relied upon. Per contra, the defence side proved the specific 

plea put forwarded during the cross-examination of the witnesses 

established by adducing cogent and trustworthy evidences.  

76. In the light of contradictory nature of evidences presented by the 

witnesses of prosecution side coupled with 6 days of un-explained delay in 

lodging the ejahar makes the entire case doubtful and untrustworthy in 

nature.  

77. Therefore, in the light of above said discussion, this court is of considered 

opinion that prosecution failed to prove the guilty of the accused person 

beyond any shadow of doubt. As such, the accused is entitled to get the 

benefit of doubt and acquitted accordingly. 

78.  Hence, the accused is acquitted from the charges under section-448/376 

IPC. Accused sets at liberty. Bail bonds are extended for six months in 

view of section-437A of Cr.P.C. 

79. This case is disposed of accordingly. Judgement is pronounced and 

delivered in open court under the seal and signature of this court on 8th 

day of April, 2019.  

 

                                                                                                     (N. J. HAQUE) 
Asstt. Sessions Judge 

                 Sonitpur, Tezpur 
Dictated and corrected by me. 

 
Dictation taken and  
Transcribed be me: 
 
        
(J. K Muru), Steno. 
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A  P E N D   I   X 

1. Prosecution witnesses:   PW-1 : Victim „X‟ 
                                                             PW-2  : Mr. Jagdish Nath  
                                                             PW-3  : Smt. Asha Nath 
                                                             PW-4  : Smt. Sofola Devi  
                                                             PW-5     : Smt. Mompi Das 
                                                             PW-6  : Dr. (Mrs) Geetumoni Sonowal 
                                                             PW-7     : Mr. Gokul Chandra Borah, IO  
                                                        

2. Prosecution Exhibits  
Ext.1  :  Ejahar 
Ext.2  :  Statement u/s 164 CrPC 
Ext.3  :  Extract of medico-legal register 
Ext.4  :  Sketch Map 
Ext.5  :  Seizure List 
Ext.6  :  Charge-sheet 

     
3. Defence witnesses:    DW-1 : Mr. Gopal Nath 

                                                             DW-2  : Smt. Minoti Dey  
 

4. Defence Exhibits :    Ext.A -  is the said credit Books of Account  
                                                              

 
1. Material  Exhibits                        :- Nil  

  

  (N. J. HAQUE) 
       Asstt. Sessions Judge 

Tezpur, Sonitpur 
 

 

 

 


