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IN THE COURT OF THE SESSIONS JUDGE SONITPUR:: TEZPUR 

 

SESSION CASE NO. 281 of 2017 

Under section 25 (1-A) Arms Act  

(Arising out of G. R Case No. 3069 of 2015) 

 

    State of Assam 
 
     –Vs–  
 

Sri Subhas Paul  ...   Accused Person  

 

Present:   Sri C.B. Gogoi,  

  Sessions Judge,  

         Sonitpur :Sonitpur. 

  

For the State   :     Mr. M.C. Baruah, Public Prosecutor 

                     

For the accused  :     Mr. I. Ansari , Advocate. 

  

 

Date of Argument  :     26-03-2021 

 

Date of Judgment   :     12-04-2021. 

 

JUDGMENT 

1. The prosecution case, in brief, is that on 12-11-2015 at about 

2000 hrs one Divyank Mishra lodged an FIR in the Dhekiajuli Police 

Station alleging, inter-alia, that some individuals were carrying money 

collection drive in the Tulip Tea garden at the point of pistol. Following 

that information, a joint operation was made by 36 Assam Rifles with 

the Dhekiajuli Police officials and on being searched, suspected 

individual by name Subhas Paul equipped with pen shape pistol and 6 

ammunitions calibre 0.22 mm was apprehended. The incriminating 
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offending materials/pistol were handed over to O/C, Dhekiajuli Police 

Station and the person was taken for interrogation by the police 

authority.      

2. Following the information, Dhekiajuli Police Station registered a 

case being Dhekiajuli PS Case No.690/15 u/s 25 (1-A) Arms Act and 

investigated the case. Police visited the place of occurrence, drew the 

Sketch Map, recorded the statements of the witnesses, seized one 

seizure memo prepared by Major Divyank Mishra, one pen shape pistol, 

6 rounds of ammunitions 0.22 mm and one mobile hand set (fly).  

3. During investigation, police also obtained Prosecution Sanction 

and on completion of investigation, finally laid a charge-sheet against 

the accused Subhas Paul u/s 25 (1-A) Arms Act with a view to stand 

trial.  

4. During the course of trial, when accused entered his appearance 

in the Court, the learned Chief Judicial Magistrate, Sonitpur, vide order 

dated 24-08-2017 committed the case record to the Court of Sessions 

for trial after due compliance of Section 207 of Cr.P.C. 

5. Receiving the case record on committal, my learned predecessor 

registered a case being Sessions Case No. 281/2017 and vide order 

dated 27-10-2017 framed charge u/s 25 (1-A) Arms Act. The particulars 

of the offence on being read over and explained, the accused pleaded 

not guilty and claimed trial. 

6. During trial, the prosecution examined as many as 7 (seven) 

witnesses including the informant and the I.O. Hearing the learned 

Public Prosecutor further prosecution witness stands closed. 

7. Accused was examined u/s 313 Cr.P.C. but he denied the 

prosecution evidence as false and concocted. However, on being asked, 

the accused declined to adduce defence witness.  
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8. POINT FOR DETERMINATION : 

“ Whether on 13-11-2015 at about 0445 hrs army 

personnel recovered one pistol (pen shape), 6 

rounds ammunitions 0.22 mm calibre from the 

possession of accused which were prohibited arms 

and ammunitions possessed by accused in 

contravention of Section 7 of Arms Act punishable 

under Section 25 (1-A) Arms Act ?     

Discussions, Decisions and reasons thereof :  

 

9. I have heard strenuous argument of the learned counsel 

appearing for both sides. 

10. The learned Public Prosecutor appearing for the State Sri Munin 

Baruah submitted that prosecution examined altogether 7 (seven) 

witnesses and the fact that army team led by PW-5 Divyank Mishra 

during operation recovered one pen shape pistol 0.22 mm along with 6 

live ammunitions from the house of accused in presence of witnesses 

has been corroborated by the other prosecution witnesses in material 

particulars. There is no denial that a joint operation was carried out on 

13-11-2015 by army personnel along with police personnel of Dhekiajuli 

Police Station and recovered arms and ammunitions from the possession 

of the accused in his house. Even for this purpose prosecution also 

obtained Prosecution Sanction. Therefore, learned Public Prosecutor 

submitted that it is a case in which Court can record judgment of 

conviction of accused u/s 25 (1-A) Arms Act for illegally possessing arms 

and ammunitions in contravention of Section 7 of Arms Act.   

11. On the other hand, learned counsel appearing for the accused 

strongly disputed the submission of the learned Public Prosecutor 
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contending, inter-alia, that there is absolutely no legal evidence emerges 

against the accused for sustaining conviction u/s 25 (1-A) Arms Act. He 

has vociferously contended that accused has been wrongly framed by 

army personnel in a concocted manner to defame him. Accused never 

possessed any such arms and ammunitions and nothing was recovered 

by army personnel from his house on the alleged day of raid. The army 

personnel planted the same from somewhere else to malign the 

reputation of the accused person who is totally innocent.  

 12. Apart from this, the learned counsel contended that the 

prosecution evidence is full of contradiction and inconsistencies. There is 

no eye witness to the occurrence. The army personnel who were 

allegedly present at the time of raid contradict their evidence with each 

other which entertains serious doubt as to the authenticity of their 

evidence. Therefore, no such reliance can be placed on the evidence of 

prosecution witnesses for convicting a person for the alleged possession 

of prohibited arms and ammunitions on the basis of unsubstantiated 

evidence.  

13. The defence counsel further contended that prosecution 

miserably failed to prove the Prosecution Sanction. So, without the 

prosecution Sanction a person cannot be tried and punished under the 

Arms Act. In support of his contention, learned defence counsel has 

placed reliance on the following three judgments : -  

 (i) 1997 AIR (SC) 2417 ; Sahib Singh –Vs- State of Punjab ;  

 (ii) 2009 (4) GLT 363 ; Dulal Biswas and others, appellants – 

        Vs- State of Tripura, Respondent  

 (iii) 2012 (5) GLT 874; Biplab Kanti Haldar –Vs- State of  

         Assam ;   

14. Having heard the rival contention of the learned lawyers 

appearing for the State as well as for the accused person, this Court 



Sessions Case No. 281 of 2017 Page 5 

 

 

carefully examined the evidence on record for arriving at a just decision. 

On perusal of the evidence on record, this Court finds force in the 

contention of the learned counsel appearing for the accused that there 

is huge inconsistency and contradiction in the evidence of the 

prosecution witnesses. It is seen that PW-1 Swapan Debbarma, PW-2 

Jasthan Nokbi, PW-3 Prem Bahadur Sinjali and PW-5 Divyank Mishra are 

all army personnel. According to PW-1 Swapan Debbarma, on 12-11-

2015 when he was posted a Dhekiajuli Assam Rifle Camp, he along with 

Jathang Nokbi, Hav. P. B. Sinjali and Major Dibang Mishra and others 

went to Alisinga along with police personnel at about 11 p.m. and as 

directed by Major Divyank Mishra they cordoned the house of one 

person and called the owner of the house. When the owner and his 

father came out they caused search on them and found one USA made 

pen pistol, 6 rounds of ammunitions and one mobile hand set kept 

hidden in a paddy contained bag. Then, Subhas Paul was taken to 

Dhekiajuli Police Station. Since it was night, on the next day the accused 

was handed over to Dhekiajuli Police Station, who seized the seized 

items. He put his signature in the seizure list. Ext.1 is the seizure list and 

Ext.1(1) is his signature.   

15. In his cross-examination, he, however, clearly stated that at the 

time of said raid no village Head or VDP personnel accompanied them or 

present with them at the time of raid. He did not state before the police 

that during investigation civil police also accompanied them during the 

raid. He however denied no army personnel accompanied them and did 

not show the house of accused. He further deposed that he had not 

stated before the police that they cordoned of the house of accused. 

According to him, as per direction of Major Divyank Mishra, owner of the 

house was called along with him, his son also coming out. Then in their 

presence, they searched the house and found one USA made pistol, 6 

rounds of ammunitions and one mobile.   
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16. On reading of evidence of PW-2 Jathan Nokbi it is seen that he 

has given a little different version. According to him, army personnel 

and civil police raided the house at 2 a.m. and found one pistol, 6 

rounds of rounds of ammunitions. The pen pistol and ammunitions were 

kept in a pencil box which was hidden in a paddy contained bag.  

17. But in his cross-examination, he said that he could not name the 

police personnel who accompanied them and he had not entered inside 

the police station at the time of handing of the seizure items.  Only their 

Major interacted with police.  

 18. PW-3 Prem Bahadur Sinjali also deposed that under the 

leadership of Divyank Mishra, Rifleman Sawapan Debbarma, Rifleman 

Jathan Nokbi, he along with police of Dhekiajuli Police Station went to 

Alisinga and on search of the house, found one pen pistol, 6 rounds of 

ammunitions hidden in a paddy contained bag. They took the accused 

to Dhekiajuli Police Station and thereafter handed over the accused to 

Dhekiajuli Police Station. Police seized the said items and took his 

signature. In his cross-examination, he stated that he did not state 

before the police that they initially brought the accused to police station.  

19. PW-4 Bimal Paul deposed that hearing hulla in his 

neighbourhood, he went to the house of accused and saw army people 

had taken the accused along with them. He heard that army had 

recovered pistol from the accused. But in his cross-examination, he 

stated that he had not seen any police personnel or local villager along 

with the army personnel and he had not personally seen any recovery 

from the house of the accused.   

20. PW-5 Divyank Mishra who is informant –cum-leader of the 

alleged search operation deposed that while he was posted at Batasipur 

under Dhekiajuli Police Station, on 12-11-2015 on source information, it 

is learnt that one individual was carrying a pen shaped pistol for 

extorting in general area of Tulip T.E. On suspicion, a search operation 
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was launched in the house of the accused and recovered one pen shape 

pistol 0.22 mm along with 6 live rounds ammunitions and the person 

was apprehended and handed over to police for interrogation. One 

mobile hand set was also recovered from the possession of the accused. 

He stated that he filed the FIR. Ext.2 is the FIR and Ext.2(1) is his 

signature. He also prepared seizure memo and Ext.1(4) is his signature. 

Mat. Ext.1 is the pen pistol, Mat.Ext.2 is the 6 rounds live ammunitions.  

21. But in his cross-examination, he admitted that no village Head or 

VDP secretary accompanied them at the time of operation. No search 

warrant was received by them from any Magistrate for conducting 

search and he did not make any enquiry to ascertain the ownership of 

the house, the number of person residing in the house or the ownership 

of the land. Articles were recovered by search party. He was not a 

member of the search party. He received the articles from the search 

party and cannot exactly say the names of the members of the search 

party who handed over the seized articles to him. According to him, they 

brought the accused to the military camp first then on 13-11-2015 he 

was handed over to local police.  

22. Now, on careful reading of the evidence of vital prosecution 

witnesses, it transpires that first of all the prosecution failed to prove 

the Prosecution Sanction for trial of the accused under the Arms Act.  

Though record reveals a copy of the Prosecution Sanction but same 

cannot be read as evidence in the absence of proof of the same in Court 

by prosecution.   

23. Secondly, though PW-1 Swapan Debbarma, PW-2 Jasthan Nokbi, 

PW-3 Prem Bahadur Sinjali deposed that the seized arms and 

ammunitions were recovered by the army personnel in presence of 

informant Divyank Mishra, but in his evidence he negated their evidence 

by saying that prohibited arms and ammunitions were recovered by a 

search party, not by him and he does not know from where search party 
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recovered the items. Moreover, it is seen that the said so called search 

operation was not made by the army personnel as provided under 

Section 100 (4) CrPC because at the time of making the search 

operation the officer or other person about to make the search is under 

the obligation to call upon two or more independent or respectable 

inhabitants of the locality in which the place where search is to be 

carried out is situated. If no such inhabitant is available in the locality or 

willing to be a witness to the search or to attend as a witness of the 

search, issue an order in writing to them or any one of them to do so. 

But in the present case, as admitted by PW-5 Divyank Mishra and other 

prosecution witnesses, no independent witness were present at the time 

of making the search except the army personnel. Even though PW-1, 

PW-2, PW-3 and PW-5 deposed that operation was carried out jointly 

with civil police but PW-4 disprove the said claim who hearing hulla 

visited the house of the accused and saw only army personnel. In his 

cross-examination, PW-3 clearly stated that he had not seen any local 

respectable person there. He was even unsure whether army personnel 

recovered any pistol from the house of the accused.   

24. The evidence of PW-6 Rabindra Kr. Sarkar does not help the 

prosecution in view of the fact that he is not a part of the search team 

and nothing was recovered by him from the house of the accused. 

Based on information received from Major Divyank Mishra, O/C 

Dhekiajuli PS, registered a case being Dhekiajuli PS Case No.690/15 u/s 

25 (1-A) Arms Act and entrusted him to investigate the case. According 

to him, informant of the case brought the accused and seizure weapons 

to the police station where he seized the same vide Ext.1. But in his 

cross-examination, he clearly stated that police record does not show 

that army personnel had given information regarding conducting raid 

and there is nothing in his case diary that police personnel accompanied 

the Assam Rifles Officials for raid. Assam Rifle Officials did not inform 

him about anything or conducting any raid at night. The Assam Rifle 
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Officials also did not produce any seizure list prepared by them. Ext.1 is 

prepared by him in the police station. PW-6 also deposed that he did not 

receive any Sanction Order from District Magistrate as per provision of 

Arms Act.       

25. PW-7 Chandra Kanta Bhuyan who submitted the charge-sheet 

deposed that he did not make any investigation, but submitted charge-

sheet against the accused u/s 25 (1-A) Arms Act and obtained 

Prosecution Sanction. He also collected the report of the Armour. Ext.A 

is the said report. But perusal of the Ext.A it transpires that there is no 

signature of the person who did the test. So said document Ext.A does 

not carry any evidentiary value in the absence of signature of the person 

who examined the arms and ammunitions.  

26. In 1997 AIR (SC) 2417, Sahib Singh –Vs- State of Punjab, the 

Hon’ble Apex Court held that while seizing the revolver of the accused 

no attempt was made by police officer to join with him some 

independent witness from the locality nor the arms seized from the 

accused were packed and seal and there was nothing to indicate as to 

with whom the revolver after seizure till it was sent to Arms Expert was 

kept. The circumstances of the case create doubt to the authenticity of 

the seizure. So, the accused was acquitted on the benefit of doubt.    

27. In 2009 (4) GLT 363 ; Dulal Biswas and ors –Vs- State of 

Tripura, it was held that when there is no evidence to prove the seizure 

by adducing evidence of independent and cogent evidence, the very 

possession of arms and ammunitions of accused and seizure has been 

not proved.     

28. In the present case, admittedly the alleged search operation was 

carried out at night and there was no independent witness present 

except the army personnel and none of the army personnel has clearly 

indicates from which place the arms and ammunitions were kept hiding 

and who were hiding the alleged arms and ammunitions. There is no 
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evidence at all to show who is the owner of the house. Admitted 

position is that two persons, father and son, were called by army 

personnel but did not ascertain who is the owner of the house. The very 

seizure of arms and ammunition even if assumed to be recovered 

cannot be said to be recovered from the conscious possession of the 

person  accused because prosecution failed to ascertain the ownership 

of the house. More so, even amongst the army personnel PW-1, PW-2, 

PW-3 and PW-5 there is inconsistency and contradiction regarding the 

recovery, as amongst the evidence of PW-1, PW-2, PW-3 and PW-5, 

PW-5 deposed that he was not part of the search party. The seizure 

team recovered the arms left a huge suspicion about the very recovery 

and seizure of the alleged arms and ammunitions. Prosecution miserably 

failed to prove the Prosecution Sanction which is vital piece of evidence 

for trial under Arms Act. Under such circumstances, a person cannot be 

convicted on mere suspicion and conjectures only.  

29. After assessment of the prosecution evidence as a whole, as 

discussed above, this Court comes to unerring conclusion that 

prosecution has miserably failed to bring home the guilt of the accused 

for sustaining conviction u/s 25 (1-A) Arms Act.  

30. In the result, accused Subhas Paul is acquitted from the charge 

u/s 25 (1-A) Arms Act on the ground of benefit of doubt. 

31. The seized arms and ammunitions be destroyed in due course in 

accordance with law.   

32. His bail bond however is extended for a period of six months from 

today as provided in section 437 (A) of Cr.PC. 

33. Let a copy for this judgement be forwarded to learned District 

Magistrate, Sonitpur, for information as provided in section 365 of Cr.PC. 
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34.    Send back the GR case to the learned committal court. 

 

35. Judgement is pronounced and delivered in open court under the 

Seal and signature of this Court on this 12th day of April, 2021. 

 

 

                                                                  (C.B.Gogoi) 
                 Sessions Judge, 
                       Sonitpur,Tezpur. 
 

Dictated and Corrected by me 

 

          (C.B. Gogoi) 
         Sessions Judge 
         Sonipur,Tezpur 
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APPENDIX. 

 

PROSECUTION WITNESSES:    
  

PW-1 : Sri Swapan Debbarma 

PW-2 : Sri Jathan Nokbi 

PW-3  : Sri Prem Bahadur Sinjali 

PW-4 : Sri Bimal Paul 

PW-5 : Major Divyank Mishra 

PW-6 : Sri Rabindra Kr. Sarkar 
 
PW-7 : Sri Chandra Kanta Bhuyan 
 

PROSECUTION EXHIBITS :- 

 

Exhibit 1        :       Seizure List 

Exhibit 1(1)   :      Signature of PW-1 

 Exhibit 1(2)   :      Signature of PW-2 

 Exhibit 1(3)   :      Signature of PW-3 

 Exhibit 1(4)   :      Signature of PW-5 

 Exhibit 1(6)   :      Signature of PW-6 

 Exhibit 2       :       FIR 

 Exhibit 2(1)  :   Signature of informant (PW-5) 

 Exhibit 3       :       Sketch Map 

 Exhibit 3(1)  :   Signature of PW-6 

 Exhibit 4       :       Charge-sheet 

 Exhibit 4(1)  :   Signature of PW-7 
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DEFENCE EXHIBITS :    
  

Exhibit A        :       Armour Report  

 
MATERIAL  EXHIBITS  :   
 
 Mat. Ext.1 : Pen Pistol 

 Mat. Ext.2 : 6 rounds live ammunitions  

Mat. Ext.3 : mobile hand set 

                                                                                                                                                                   

                                                                                  

     (C.B. Gogoi) 
                                         Sessions Judge,   

                                                                                      Sonitpur,Tezpur 
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