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IN THE COURT OF THE SESSIONS JUDGE SONITPUR:: TEZPUR 

SESSION CASE NO. 236 of 2017 

Under section 366 (A) of I.P.C 

(Arising out of G. R Case No. 1250 of 2016) 

 

    State of Assam 
 
     –Vs–  

 

Sri Rupjyoti Borah    ...Accused Person  

 

Present:   Smti I. Barman,  

Sessions Judge,  

        Sonitpur : Sonitpur. 

  

For the State   :    Mr. M.C. Baruah, Public Prosecutor 

 

For the accused  :     Smt. M. Bhagawati,   

                      Advocate. 

  

Date of Argument  :     03-07-2019, 16-07-19 

 

Date of Judgment   :     19-07-2019 

 

JUDGMENT 

1. The prosecution case against the accused person as projected in 

the FIR, in brief is that  on 24-04-2016 at about 5-30 PM accused Bhaity 

by enticing informants's daughter (victim ‘X’) to marry, had taken her 

away . 

2.  On receipt of the ejahar from the mother of the victim (PW 1), 

the O/C, Tezpur P.S. registered a case being Tezpur P.S. Case 

No.681/16 u/s 366 (A) of the IPC, and  launched investigation of the 

case. During investigation, the Investigating Officer recorded the 

statements of the witnesses, got recorded her statement u/s 164 Cr.P.C. 
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and on completion of investigation having found materials submitted 

chargesheet against the accused Rupjyoti Borah u/s 366 (A) of the IPC. 

 

3.      On appearance of the accused person, Learned Chief Judicial 

Magistrate, Sonitpur, Tezpur vide order dated 26.07.17 after furnishing 

copies of the documents as required under section 207 Cr.PC, 

committed the case to the court of Session, being the  offence u/s 366 

(A) IPC exclusively triable by the court of Session. 

4. Accordingly, on being appeared the accused person before this 

Court, my learned predecessor, after hearing both parties, framed 

charge u/s 366 (A) of the IPC against the accused Rupjyoti Borah and 

particulars of the charge on being read over and explained to the 

accused person, he pleaded not guilty and claimed to be tried.   

5.   To substantiate the case, prosecution examined as many as nine 

witnesses. In statement recorded u/s 313 Cr.P.C, the accused denied all 

the allegations levelled against him and examined none. 

6.  I have heard the argument of learned counsel of both sides and 

also have gone through the evidence on record. 

7. The point for decision in this case is that - 

(1) Whether the accused Rupjyoti Borah at around 

5-30 p.m. of 24-04-2016 at Joymati Pothar under 

Tezpur Police station, induced the victim under the 

age of 18 years to go with him with intent that she 

may be or knowing that it is likely that she will be 

forced or seduced  to illicit intercourse and 

thereby committed an offence punishable under 

section 366 (A)  of the IPC? 
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Discussion, Decision and reasons thereof:  

8. In order to appreciate the argument advanced on behalf of both 

the sides, it is considered next to outline a sketch of the evidence on 

record.  

9. PW 1 the mother of the victim deposed that at about 5 p.m. 

accused by enticing, kidnapped her daughter, victim ‘X’ and inspite of 

search when did not find her till two days, she filed the ejahar (Ext.1) on 

24-04-2015. Later on police recovered her from Kaki of Nagaon along 

with the accused.  

 10. PW 2 the father of the victim deposed on the day of incident, the 

victim aged about 16 years went on missing from home in the evening 

time. They vigorously searched the daughter for two days. During that 

time, they received a unanimous call claiming that they have kidnapped 

their daughter and asked them to recover her. But he did not know the 

owner of the said phone and thereafter, his wife lodged the ejahar. 

After recovery his daughter reported him that the accused by enticing, 

kidnapped her.    

 During cross, he stated that on the day of incident when he was 

at home, his daughter went out of home at 3-30 p.m. on his permission. 

He doesn’t know where the victim went out. He knew the accused  who 

was the employee of BSNL . He doesn’t know if there was any love affair 

of his daughter with the accused. He admitted that he has not 

submitted any age or birth certificate of the victim girl to police.  

11. PW 3 Basu Ghosh deposed that the victim went on missing and 

after 3/4 days she was recovered by police from Kaki of Nagon along 

with the accused.  

 During cross, he stated that he did not know about any love 

affair of the victim with the accused Rupjyoti but as per version of the 

victim's mother, he believed that the accused kidnapped the victim.  
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12. PW 4 Najrul Haque, the neighbour, deposed that on being 

informed by victim's mother that till evening the victim aged 16/17 years 

did not return home, they enquired the matter and came to know that 

one BSNL employee had taken away the victim to Nagaon and at night 

the maternal uncle of the accused informed over phone from Nagaon 

that accused and victim were in Nagaon. Then he along with parents 

and maternal uncle of the victim went to Nagaon but as it became 12 

mid-night and knowing that the village where accused and victim were 

is about 60 kms away from Nagaon, they came back and in the next 

morning they went to Kuthori but they did not find the victim and the 

accused.  Thereafter police recovered the accused and the victim from a 

village of Nagaon district. During cross, he stated that he does not know 

if they have any love affairs.  

13. PW 5, the uncle of the victim, deposed that on the date of 

incident his niece /victim aged 16 years went to appear in her exam but 

she did not return till evening. Knowing about the incident, he came 

from Guwahati and along with parents of the victim went to Nagaon but 

in spite of their vigorous search, they did not find her and in the next 

morning they along with police went to Kaki and found the victim with 

the accused.    During cross, he stated he does not know if the victim 

had love affairs with the accused. 

14. PW 6 Dr. Ila Rajkbhowa, the Medical officer, deposed that on 27-

04-2016 at about 1-30 p.m. she examined the victim in reference to 

Tezpur PS case No.681/16 u/s 366 –A of the IPC and found no any mark 

of violence or injury on her private parts or other parts of the body, 

Vaginal smear for spermatozoa were not seen and Urine for HCG test 

gave negative result and on examination opined that (1) there is no any 

recent sign of sexual intercourse in the victim girl, (2) as per radiological 

test the age of the victim girl appears to be just over 18 years and (3) 

no any violence or injury mark seen in any part of the body or in private 

parts.  
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 She proved the Medical report as Ext.2, the X-ray report and 

plates and USG report as Ext.3, HCG report as Ext.4, the advice slip as 

Ext.5 and the vaginal smear report as Ext.6.   

15. PW 7 victim the star witness deposed that she had love affair 

with the accused Rupjyoti Borah and out of love she eloped with him 

and went to his maternal aunty’s house where they stayed for one day. 

Thereafter, Rupjyoti had taken her to his house at village Kaki, Lanka 

but on the very night, police came to the house of the accused and had 

brought them to the police station.  She has proved her statement 

before Magistrate as Ext.7. She stated that at the time of incident, she 

was 16 years old. During cross, she admitted that before Magistrate she 

stated her age as 17 years.  

16. The evidence of PW 8 Labanya Bezbaruah, the Investigating 

Officer of this case, is formal in nature. He visited the place of 

occurrence i.e. near Triveni, prepared the sketch map of the place of 

occurrence (Ext.8), recorded the statements of informant and witnesses 

and on 26-04-2016 recovered the victim and accused from Kaki Tongiya 

of Nagaon district and after completion of investigation, submitted 

charge-sheet against the accused Rupjyoti Borah u/s 366 A of IPC 

(Ext.9).  During cross, he stated that during investigation though he 

collected photocopy of birth certificate of the victim but did not seize the 

same.    

17. PW 9 Ms. Meenakshi Sarmah the then Judicial Magistrate, 1st 

Class, Sonitpur, Tezpur recorded the statement of the victim,  aged 17 

years, u/s 164 CrPC. She proved the statement of the said victim as 

Ext.7 and her order dated 29-04-2016 as Ext.10. 

 During cross, the Ld. Magistrate  stated that as per version of 

the victim, the accused wanted to marry her at her age of 18 years after 

H.S. exam but when she warned him that if he did not take her with him 

at that moment, she would not go with him lateron and would break up 
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with him, then out of fear of losing her, he took her on 24-04-2016. The 

victim also stated  that she forced the accused to take her with him.  

18. In the case, the victim during deposition though stated her age as 

16 years but admittedly before Magistrate she mentioned her age as 17 

years. PW1 & PW2 the parents claimed the age of the victim as 16 

years. Though the victim was a student but regarding age the I.O. did 

not seize any document. On the other hand, as per the medical evidence 

(Ext.2), she appears to be just over 18 years of age at the time of 

examination. In the above evidence, both oral and medical, it cannot be 

safely held that the victim was a minor at the time of incident.  

19. Now, with the above evidence regarding age , let us see  the 

evidence of the victim around whose the prosecution case revolves. She 

during deposition admitted that she had love affairs with the accused 

and eloped with him voluntarily.  Apart from that, in statement u/s 164 

CrPC,(Ext.7) she also stated that the accused wanted to marry her at 

her age of 18 years, but as she told him that if he did not take her at 

that very moment, she would break up for which, out of fear of losing 

her, he took her on the very day. The evidence of victim clearly shows 

that being a major one or in the verge of majority, she out of love 

willingly went with the accused.  There is no any inducement or threat 

on the part of the accused in taking her away, rather at her instigation, 

he had to take her with him.  No force was used on the part of the 

accused. Other witnesses also categorically stated that they have no 

knowledge if the victim was in love with the accused.The evidence of 

the PWs does not suffer from any ambiguity. The cogent evidence is 

that the victim without any enticement went with the accused and at 

that time or prior to that no role was played by the accused at least. No 

adverse evidence as regards to the role of the accused is available in the 

evidence on record. Though the victim's parents alleged that the 

accused had abducted the victim, but the victim negates the same. Her 

evidence shows that she went with the accused on her own accord. The 

clear evidence of the victim shows that it is not a case of abduction, 
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rather being in love with the accused, she was a consenting party in 

going to the company of the accused. She appears to have taken a 

voluntary part in the entire episode. In the above, I find that the 

ingredients of offence under section 366 (A) is missing in the case. 

20. In the above facts and circumstance of the case, I unhesitatingly 

hold that the prosecution failed to prove the guilt of the accused beyond 

any shadow of doubts. Hence, accused Rupjyoti Borah is acquitted from 

the charge u/s 366 (A) IPC and set him at liberty forthwith. His bail bond 

shall extended till next six months in view of section 437  A of Cr.PC. 

21.   Send back the GR case to the learned committal court.  

22. Judgement is pronounced and delivered in open court under the 

Seal and signature of this Court on the 19th day of July, 2019.  

            

                    

 

                        (I.Barman) 

                 Sessions Judge, 

                       Sonitpur,Tezpur. 

APPENDIX 
 

Prosecution Witness 
 

1.  Prosecution Witness No.1 :- Mother of the victim 
2.  Prosecution Witness No.2 :-  Father of the Victim. 
3.  Prosecution Witness No.3 :  Basu Ghosh. 
4.  Prosecution Witness No.4 :-  Najrul Haque. 
5.  Prosecution Witness No.5 :-  Uncle of the victim. 
6.  Prosecution Witness No.6 :-  Dr. Ila Rajkhowa. 

7.  Prosecution Witness No.7 :-  The victim. 

8.  Prosecution Witness No.8   Labanya Bezbaruah (IO) 

9.  Prosecution Witness No.9 :-  Ms. Meenakshi Sarmah. 
 

 EXHIBITS. 
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 Exhibit 1      :     F.I.R. 

 Exhibit 2      :    Medical Report. 

 Exbibit 3     :     Xray and USG Report.                                                                               

 Exbibit 4     :     HCG Report. 

 Exbibit 5     :     Advice Slip.      

 Exbibit 6     :     Vaginal Smear Report.   

 Exbibit 7     :     Statement of the victim u/s 164 Cr.PC.   

 Exbibit 8     :     Sketch Map.   

 Exbibit 9     :     Chargesheet.  

 Exbibit 10   :     Order of PW9. 

 

 

                                                                               (I. Barman) 

                               SESSIONS JUDGE,   

                                                                      Sonitpur, Tezpur 


