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IN THE COURT OF ADDL. SESSIONS JUDGE (FTC), SONITPUR  
AT TEZPUR 

 
SESSIONS CASE NO.  :-  230 of 2011 
             (Under Section 302 of IPC arising 
             out of GR Case No 01 of 2011) 
                                                             
Present     :-  R. Baruah 
      Addl. Sessions Judge (FTC),  

Sonitpur, Tezpur. 
 

Prosecutor     :- State of Assam 
 
       -Vs- 
 
Accused    :-  Sri Rajesh Boro @ Takal,   
      S/o Late Jugal Boro, 

Resident of New Kolibari, 
      PS – Tezpur, 
      Dist- Sonitpur, Assam 
 
 
Date of framing charge  :- 14-03-2012. 
 
Date of Recording Evidence   :-  06-10-2012, 11-03-2013, 02-02-2015, 
       14-05-2015, 07-07-2015, 03-03-2016, 
       16-09-2016 & 09-07-2019. 
 
Date of examination of accused u/s  :-  11-09-2019. 
313 of Cr.P.C. 
 
Date of Argument    :-  05-11-2019. 
 
Date of Judgment    :-  18-11-2019. 
 
 
Counsel of the Prosecution  :-  A Baruah      &     J Baruah,  
      Learned Addl. Public Prosecutors, 
      Tezpur. 
 
Counsel for Accused   :-        S E Alom, Ld Sr. Advocate & 
       I Ansari, Learned Advocate. 
      

J U D G M E N T 

 

1.   In this case accused Sri Rajesh Boro @ Takal is put for trial for the 

allegation of charge under Section 302 of the IPC. 
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 2.   The prosecution case in brief is that on 01-01-2011, informant Pradip 

Deka lodged an ejahar before the Tezpur PS stating inter alia that on 31-12-2010 in 

between 1.30 AM to 2.00 AM some unknown person stabbed his brother-in-law 

Pradip Nath with sharp weapon at a distance from his house by causing grievous 

injury. Coming to know about the incident, we immediately shifted the injured with 

the help of 108 ambulance to KCH, Tezpur and there after about 10 minutes of his 

treatment, said Pradip Nath died at the hospital.  

 

3.   On receipt of the ejahar, O/C, Tezpur Police Station registered the case 

vide Tezpur PS case No. 01/11 under Section 302 of IPC. Police after completion of 

investigation, submitted charge sheet against accused Rajesh Boro and laid the same 

before the learned CJM, Sonitpur, Tezpur for trial. Since the offence is triable by the 

Court of Sessions, the same was committed to the Court of Sessions after furnishing 

the relevant copies under the provisions of Cr.P.C. 

 

4.   On appearance of the accused and after hearing the learned Advocate 

for both the sides, charge under Section 302 of the IPC framed against the accused 

person. The above offence was read over and explained to the accused to which he 

pleaded not guilty and claimed to be tried.  

 

5.   To substantiate the case, prosecution has examined as many as 

10(ten) nos. of witnesses namely 1. Dr Munin Ch Pujari (PW1), 2. Smti Anju Bordoloi 

(PW2), 3.Sri Arup Bordoloi (PW3), 4.Smti Tulumai Bordoloi (PW4), 5.Sri Papu 

Basumatary (PW5), 6.Sri Pradip Deka(PW6), 7.Smti Sushila Boro (PW7), 8.ri Kanak 

Talukdar (PW8), 9.Sri Jagya Prabha Boro (PW9) & 10.Md Saidul Rahman (PW10)(the 

IO of the case).  

 

6.   Accused was examined under section 313 Cr.P.C. The defence plea is 

of total denial and declined to adduce defence evidence.  

 

7.   I have carefully gone through the record of the case and heard the 

learned Counsel for both the sides. The Ld. Addl. P.P. submits that the complicity on 
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the part of accused has been proved and he submits for convicting the accused 

under the charge so framed against him.  

  On the other hand the Ld. Advocate for the accused submits that five 

witnesses out of ten declared hostile by the prosecution. There is no evidence 

against the accused. Anju Bordoloi gave statement out of fear of police. The 

informant also confirmed that Anju Bordoloi informed about the incident to him. Anju 

Bordoloi said that hearing hulla she came out and saw the victim lying. The victim 

also consumed liquor as per the witnesses. The other remaining witnesses does not 

know about the incident. In the FIR it is mentioned that unknown person killed the 

victim. In the FIR it is mentioned that injury caused by sharp weapon. As per the 

I.O. the accused was arrested at the police station. It is noticed that prior to lodging 

FIR the accused was arrested. The hostile portions of evidence are not admissible in 

law.  

 

POINT FOR DETERMINATION 

 

8.   The point for decision in this case is that –  

 

(1) Whether the accused on 31-12-2010 at night in 
between 1.30 AM to 2.00 AM at New Kolibari under 
Tezpur PS, committed murder, intentionally 
causing the death of Pradip Nath ? 
 

 

DISCUSSION, DECISION AND REASONS FOR THE DECISION: 

 

9.   Before appreciating the evidence, I am of the opinion that the 

summary of the evidences so adduced by the prosecution witnesses needs to be 

reflected.  

 

10.   PW1 – the medical officer said that on 01-01-2011, he was working 

as Sr M & HO at KCH, Tezpur. On that day on police requisition, with reference from 

Tezpur PS case No. 01-2011 under 302/34 of IPC, he conducted the post mortem 

examination on the dead body of Pradip Kumar Nath on 01-01-2011 and on 
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examination he found the following : 

    Average built. Rigor mortis present.  

   There was black eye on both sides. There was abrasion over left joint 

(outer surface).  

Injuries:  

1. On 2” x ¼” x bone deep lacerated injury placed over middle part of frontal 

region extending from the hair line in front directed upward and backward. 

2. Depressed fracture over finial bone about 1 ½” placed along the same 

places of the scalp injury, 

3. Laceration of both dura and arachnoid membrane over finial region with 

collection of blood clot about 200 ml, 

4. Lacerated frontal lobe of the brain on both sides of the mid-line.  

 

  Other organs were found normal and healthy. Injuries recorded were ante-

mortem in nature.   

Opinion: In his opinion, the person died due to shock and haemorrhage, as a result 

of head injury.   

 Ext. 1 is the post mortem report and Ext.1(1) is his signature.  

 During his cross-examination he said that in Ext.1 he kept the column 

External Appearance with heading „wounds – position and character‟ portion is 

vacant. Ext.A is the vacant portion. External head injury mentioned in the column of 

scalp. The other injuries are the resultant injuries of the scalp injuries. These injuries 

may be caused by fall on hard substance with great force. The head injury is only the 

major injury.   

 

11.   PW2 said that she knows the accused who lives near her house. She 

also knew deceased Pradip Nath who was her neighbor. The incident took place on 

31st December night of 2010 or 2011. There was a party going on, in the compound 

of their house. After taking food, all went to their houses. She also went to sleep. At 

about 1.30 PM, she heard hulla on the road. She came out. Other people also 

gathered. They saw that Pradip Nath was lying in a pool of blood. The people called 

the 108 ambulance and took him. The next morning, she heard that Pradip Nath 
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died. Police came and conducted investigation. She does not remember signing any 

paper of seized articles. One „Siprang‟ was seized. The said „Siprang is in Court. Ext.2 

is the seizure list. M. Ext.1 is seized „Siprang (savul)‟ and M.Ext.2 is seized Nylex lock 

which were seized vide Ext.2. She cannot say who committed the offence.  

Then she declared hostile to the prosecution.  

  During cross examination by prosecution, PW2 denied that she stated before 

police that “she heard some shout and hulla on the road in front of her house and 

accordingly, she came out. She saw Rajesh Boro @ Takal was assaulting the 

deceased Pradip Kr Nath with one iron „Siprang‟ (rod). She ran and told the accused 

why he was beating the deceased and also stated that he would die. She also 

snatched the said „Siprang‟ from the hands of accused. Accused entered into his 

house. She went and informed the brother of deceased. They also came out running 

and immediately they informed 108 Ambulance and admitted the deceased Pradip 

Nath in the Kanaklata Civil Hospital, Tezpur for treatment. After10 minutes, he died. 

She saw grievous injuries on the head of the decease. She also saw that the 

deceased Pradip Nath fall down on the ground and also saw blood oozing out from 

the left side of the head of the deceased. Police came and apprehended the accused 

Rajesh Boro and the accused had given the said iron “Siprang‟ to the police which he 

had kept concealed inside his house. She also identified the said iron road and on 

being seized by police, she gave a signature in the seizure list.” 

  Police immediately arrested the accused. She also denied that the accused 

had himself given the iron rod (siprang) to the police. She further denied that she 

stated the above facts at the place of occurrence before police.  

  The house of the accused as well as deceased are at a distance of 20-30 

meters. She is residing in the same house as she was at the time of incident, but, 

the accused since one year residing at Kawaimari. The mother of the accused is still 

living at the place of incident. She has access to the house of the mother of the 

accused and sometimes she goes there. She denied that she did not witness the 

incident and to save the accused, she has deposed falsely before the Court.  

  During cross examination by defence, PW2 said that she did not saw the 

incident of assault with her own eyes. Hearing the shouts of people, she came out 

and saw the deceased was lying on the road. The road where the deceased was 
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lying is full of big and small stones. In the party on the occasion of 31st December, 

prior to the incident, there was also using of liquor. The deceased Pradip Kr Nath had 

also consumed liquor. The police had forced her to give statement, as a result, she 

had given such statement before him out of fear. The material exhibits were not 

given to the police in her presence. The signature in the seizure list was taken by 

police from her in the police station. The accused is not their relative. She denied 

that she has given false evidence in the court to save the accused who is her 

neighbor. She has no enmity against the deceased Pradip Nath.  

   

12.   PW3, stated in his examination in-chief that he knows the accused 

and the informant. He also knew the deceased. The incident took place in the year 

2010. On that day at around 9.00 PM, he returned to home from his work. After 

returning home, he went to the house of accused and also returned back to his 

house. Thereafter, some of his friends came to his house and along with them he left 

the house and returned back to his house at around 11.30-12.00 PM. Near his house 

Pulin Nath lying on the road. While he reached near Pulin Nath he was breathing. 

There he met Pradip Nath. He noticed injury on the head of Pulin Nath. Then, he 

called 108 ambulance over phone and they both pick up Pulin Nath into the 

ambulance. In the morning he went to Civil Hospital and came to know that Pulin 

Nath died. He gave statement before the Magistrate. Ext.3 is his statement.  

Then the witness declared hostile by the prosecution.   

 During cross examination by prosecution, the PW3 denied that he stated 

before police that after hearing hulla, he went to the house of Rajesh (accused) and 

noticed altercation took place between accused and Pradip @ Pulin Nath. After 

receiving fist blow from Rajesh, Pulin Nath came out of the house and he scolded 

from the road. He parted both of them and return to home. He heard that the 

accused is assaulting his wife. Then Papu Basumatary came and they stopped the 

quarrel. The wife of accused received injury on the eye and run away. He and Papu 

went toward the backyard, searched and brought back the wife of the accused. At 

that time Rajesh took a Siprang from his house and chased Punil Nath and then, he, 

his sister Anju Bordoloi noticed that Rajesh Boro inflicted blow on the head of Pulin 

Nath by the Siprang and he fell on the ground. Then they asked Rajesh why he 
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assaulted Pradip @ Pulin and also asked him to stop beating and snatched and threw 

the Siprang. At that time Sushila also came to the place. Pulin @ Pradip Nath 

received head injury and blood was oozing out from his head. Then his sister 

informed the sister and brother-in-law of Pulin Nath. Thereafter, with the help of 

villagers Pulin Nath was brought to Civil hospital by 108 ambulances and there after 

treatment of 10 minutes, the doctor declared him dead.  

 He denied that he deposed falsely before the court by concealing the 

materials facts as he noticed the incident personally.        

  During cross examination by defence, PW3 said that he has not stated falsely. 

He did not state before police as suggested. He do not know what is written by 

police. When he went to the police station, police asked him to give statement 

before the Magistrate as per their version.  

 

13.   PW4 said that she knows the informant, accused. She also knew the 

deceased. The incident took place in the year 2010 at night. On the next day of 

incident she came to know that Pradip Nath @ Pulin Nath died at Civil Hospital. Then 

the witness is declared hostile by the prosecution.  

  During cross examination by prosecution, PW4 denied that she stated before 

police that previous night i.e. on 31-12-2010 there was a feast in her house and in 

that feast her husband Anup Bordoloi, her sister-in-law Anju Bordoloi, Papu 

Basumatary, Rajesh Boro and Pradip Nath @ Pulin were present. At around 12.30 

AM(night) after taking food she slept with her son. Her husband Anup Bordoloi, Papu 

Basumatary and Rajesh Boro went to bring firewood. After bringing the firewood, 

her husband came to the house. She heard that Pulin Nath entered into the house of 

Rajesh by breaking the lock and on seeing the same Rajesh gave fist blow to Pulin. 

Rajesh also gave fist blow on his wife. Thereafter, Pulin rebuke Rajesh. She came out 

along with her child. Then she noticed that Rajesh came out from his house with an 

iron siprang in his hand and inflicted blow on the head of Pulin Nath. Pulin Nath fell 

on the ground and blood started oozing out from his head. Then Anju Bordoloi, her 

husband Anup Bordoloi and Papu Basumatary snatched the siprang from Rajesh and 

threw the siprang. She herself witnessed the hit on Pulin by Siprang. 

  She denied that on 31-12-2010 there was a party in her house and on that 
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day Pradip Bordoloi, Papu Basumatary, Rajesh Boro and Pradip Nath were present, 

that Pulin broke the lock and Rajesh gave fist blow on  Pulin and Sushila (wife of 

Rajesh), that Pulin rebukes Rajesh, that she witnessed Rajesh inflicted blow on the 

head of Pulin. She further denied that she deposed falsely by concealing the material 

fact.  

 During cross examination by defence PW4 said that prior to one month of 31-

12-2010 her child was born. She did not state before police as suggested. She does 

not know how Pulin Nath died. On the day of incident there was no party in her 

house. She denied that she witness the incident.     

 

14.   PW5 stated in his examination-in-chief that he knows accused and 

the informant. He did not know the deceased. He went to the house of neighbor 

Anju Bordoloi at attend a party. There he, accused, Meghasali Bordoloi, Anup Bodoloi 

and others were present in the party. After taking meal all left for their home. He 

heard hulla in the house of Anju Bordoloi, but, he did not go to the place. At night 

police arrived. Police brought him to the police station and interrogated him. His 

statement was recorded by Magistrate. On the night of incident he after taking meal 

in the party went in search of fire wood. After taking the fire wood, noticed that 

Pradip Nath lying on the ground. Then, Anju Bordoloi asked him to go to my house. 

On the next day morning while he came to the house of Anju Bordoloi to take 

money, then, Anju Bordoloi told him that accused Rajesh inflicted blow on Pradip 

Nath by Sable/Siprang and showed him the Sable/Siprang. He has seen the said 

Sable in the court. M.Ext.1 is the said Sable. Police seized the said Sable and he put 

his thumb impression in the seizure list. Then, the witness declared hostile to the 

prosecution.  

  During cross examination by prosecution PW5 denied that he stated to police 

that after hearing hulla in the house of Rajesh he again came and saw that the lock 

of the door of the house of Rajesh Boro was broken and open the door. Rajesh 

entered into the house and saw Pradip Nath in the corner of the door and he gave a 

fist blow on the eye of Pradip Nath and Pradip Nath came out of the house and 

scolded from the road. Then, Rajesh gave fist blow upon his wife and out of fear his 

wife fled away towards backyard. He along with Anup search and brought back 
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Sushila to the house. Accused took an iron Siprang and inflicted blow on the head of 

Pradip Nath and as a result, Pradip Nath lying on the ground and started screaming. 

As a result of the blow the head of Pradip Nath was fractured. Out of fear he left for 

his house. During investigation by police he gave statement before police and the 

Siprang by which Rajesh Boro assaulted was identified by him after pulled out from 

the swamp.  

  He denied that he, deceased and the accused belongs to same village. He 

knew the deceased Pradip Nath. He further denied that he deposed falsely even after 

seeing the incident. He further denied that he deposed falsely by concealing the 

material fact. 

  In his cross examination by defence he said that he has not deposed falsely. 

Accused is not his relative. Deceased was not his relative. All who were in the party, 

consumed alcohol. PW5 denied that he never said to police that Anju Bordoloi told 

him that the accused assaulted the deceased with a „Sabul‟. After one day he was 

sent to the court for giving statement and he stated as taught by the police. He has 

not seen the incident by his own eyes.  

 

15.   PW6 is the informant of this case said that he know the accused. He 

also knew Pradip Nath. At the time of incident he used to stay in the house of Pradip 

Nath. About four years back one day, he was sleeping in the house of Pradip Nath 

after taking meal. At around 1-2 AM(night) one neighbor namely Anju came him to 

the house of Pradip Nath and told him that Pradip Nath is lying on the road at 

Bamuni Pahar. Then, he rushed to the place and noticed that Padip was lying 

unconscious. Then the injured was shifted to KCH by 108 ambulances. There the 

doctor of Civil Hospital declared him dead. He stood as guardian of the victim. 

Thereafter, he lodged an FIR before Tezpur PS. The FIR was written by a scribe near 

the police station as per his version. Ext.3 is the ejahar. Police conducted the inquest 

upon the dead body. Ext.4 is the inquest report. On query, Anju Bordoloi him that 

after hearing the screaming she came out and noticed that the deceased lying on the 

spot. Police came to the place of occurrence and a siprang was recovered from the 

swamp nearby. He put signature in the seizure list. Ext.2 is the seizure list. M.Ext.1 is 

the seized Siprang.  



P a g e  | 10 

 

  During cross examination by defence PW6 said that he put his signature on 

the seizure list(Ext.2) as per direction of police. Police told him that a siprang was 

recovered, but, it was not shown to him. The place where Pradip was lying, there 

were stones. M.Ext.1 was not shown to him by police and he cannot recognize the 

same in the court.  

 

16.   PW7 said that accused is her husband. She also know complainant 

Pradip Deka. She knew deceased Pradip Kr Nath. The occurrence took place about 4-

5 years ago in the month of January. On the date of occurrence there was a feast in 

the house of Ranju Mahalia. She, her husband Rajesh Boro, Pradip Deka, Papu 

Bamsumatary were present and took part in the feast. After the feast was over at 

about 11 PM, they left for their house at Bamuni Pahar. She heard hulla in the 

neighborhood. Their neighbor Anju Mahalia was shouting „a man is lying dead‟. The 

neighboring people came out and she also came out and saw Pradip Kumar Nath 

lying on the ground at a little distance in front of her house. They also saw that 

blood was oozing out from his head. They called ambulance, ambulance came and 

Pradip Nath was taken to hospital for treatment. Later on, she came to know that 

Pradip Nath had died. Next day in the morning police came to their house and 

recovered one „siprang‟ (kind of shovel) from the back-yard of their house.  

Then the witness declared hostile to the prosecution.  

 During cross examination by prosecution she denied that she stated before 

police that on 31-12-2010 she, Anju Bordoloi, Anup Bordoloi, Papu Basumatary, her 

husband Rajesh Boro and Pradip Nath, about 5-6 persons had joined for a feast. In 

the party they all consumed alcohol. At about 12.30 hours at night, she got drunk 

and along with her daughter she came home. Her husband also came to home. Her 

husband asked her to go to bed and then he locked the door of her house and he 

went out to get Papu Basumatary and Anup Bordoloi from the party. She was drunk 

and fell asleep with her daughter. She came to know from her husband that Pradip 

Nath had entered into her house breaking open the door lock. Her husband told her 

that he found Pradip Nath in the corner of the door and he gave fist blow to him and 

drove him out. Her husband/accused scolded her for allowing Pradip Nath to enter 

into her house and then he assaulted her with fist blow. Then, she ran away and did 
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hide herself behind the toilet. Papu and Anup brought her back to her house. About 

that time, Pradip Nath who sustained injury on his eye started to rebuke her 

husband. Then, her husband took one „siprang‟ and inflicted blow on the head of 

Pradip Nath and he (Pradip Nath) fell on the ground. Her neighbor Anju Bordoloi 

asked her husband why he assaulted Pradip Nath and also asked him to stop 

beating. At that time Papu and Anup came over and took her husband away from the 

place. She came and saw that blood was oozing out from the head of Pradip Nath. 

Then, she came inside her house and asked her husband as what happened to 

Pradip Nath, then, he replied that he had inflicted blow on the head of Pradip Nath 

with a „siprang‟. Thereafter, Pradip Nath with the help of other villagers lifted and 

took him to civil hospital in 108 ambulance. Later on, she came to know that Pradip 

Nath died in the hospital.  

  She put her signature in Ext.2 seizure list when the „siprang‟ was seized by 

police from her house premises. Police produced her before magistrate for recording 

her statement under Section 164 of CrPC. She gave her statement before Magistrate. 

Ext.6 is her statement under Section 164 of CrPC. M.Ext.1 is the „siprang‟. She denied 

that she stated before police that her husband caused death of Pradip Nath hitting 

him on the head by a shovel (siprang), that she has given false evidence as the 

accused is her husband to save him, that she made statement before magistrate to 

the effect that her husband had told her that he had killed Pradip Nath.  

 In her cross-examination by defense she stated that there was a feast in the 

house of Anju Bordoloi on the relevant date and there was 5-6 persons and they all 

consumed alcohol and she got drunk. So, she went home and slept with her child. 

During night she did not come out of her home. In the wee hours she saw Pradip 

Nath lying on the road in front of her house. The condition of the road was very bad 

and it was strewn with boulders/gravel. She did not make any statement before 

police to the effect that her husband told her that he gave Pradip Nath fist blow and 

Pradip Nath came to the road and started to rebuke him and then, he again 

assaulted him on his head with a „siprang‟. She made statement before magistrate 

under Section 164 CrPC as tutored by police. She has no knowledge how the incident 

had happened. She has not given false evidence to save her husband from this case.   

 



P a g e  | 12 

 

17.   PW8 said that the complainant is his brother-in-law. He knew the 

deceased Pradip Nath @ Pullin. The occurrence took place about 5/6 years ago. On 

the next day of the incident, he heard about the death of Pradip Nath. He does not 

know who killed him or how he died.  

  During cross-examination, he said that he has no knowledge regarding the 

incident.  

18.   PW9 also turned hostile by the prosecution. PW9 is a 12 years old girl 

at the time of deposing i.e on 16/9/2016. The PW9 said that accused is her father. 

Complainant is known to her. She knew the deceased Pradip Nath. She has no 

knowledge regarding the occurrence. This witness also declared hostile by the 

prosecution.   

  During cross examination by prosecution she denied that she stated before 

police that Pulin Nath @ Pradip Nath was shouting and verbally abusing her father 

and then her father took a sidle and assaulted Pulin @ Pradip Nath and inflicted 

blows on the head of Pulin with the sidle and Pulin fell on the ground, blood oozed 

out from his head, the villagers came and took Pulin to hospital. She came to know 

that Pulin died in the hospital. She saw that her father had caused death of Pulin @ 

Pradip by assaulting him with a sidle. She further denied that she has given evidence 

suppressing the real fact to save her father. She also denied that she gave statement 

before magistrate, she saw her father caused death of Punil @ Pradip Nath by 

assaulting him with a sidle.  

  In her cross examination by defence she said that she usually go to bed at 8 

O‟clock and get up at around 7 AM. She has not given any statement to police as put 

to her by prosecution side. She did not give any statement before magistrate that 

she saw her father causing death of Pulin @ Pradip Nath by assaulting him with a 

sidle. She has no knowledge regarding the occurrence. She has not given any false 

statement to save her father.   

 

19.   PW10 the investigating officer said that on 01.01.2011 he was 

posted as attached officer in Tezpur Police Station. On that day one Pradip Deka 

lodged the FIR regarding murder of his brother Pradip Nath the same was registered 

by the O/C of Tezpur P.S. being Tezpur P.S. case No. 01/11 u/s 302 of IPC, GDE No. 
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04 dtd. 01.01.2011. The O/C endorsed the FIR to me for investigation. He came to 

know that the victim already died and his dead body is in Kankalata Civil Hospital. He 

visited the hospital and conducted the inquest of dead body. He used requisition for 

post examination of dead body. Thereafter, he visited the place of occurrence i.e. 

New Kalibari Bamuni Pahar. He drew the sketch map of place of occurrence and 

recorded the statement of witnesses. Ext. 7 is the sketch map of place of occurrence 

and Ext. 7 (1) is his signature. Ext. 4 is the inquest report and Ext. 4 (2) is his 

signature. On the basis of statements of witnesses he took into custody accused 

Rajesh Boro. During interrogation Rajesh Boro admitted about commission of the 

crime and also led them to the recovery of the weapon (chiprang) used in 

commission of the crime. The chiprang was recovered from a drain beside the house 

of the accused. He seized the chiprang in presence of witnesses. Ext. 2 is the seizure 

list and Ext. 2 (4) is my signature. He collected the Post Mortem Examination Report 

of the victim. After completion of investigation, finding sufficient materials against 

the accused he submitted the charge sheet. Ext. 8 is the charge sheet and Ext. 8 (1) 

is his signature.  

During investigation he has forwarded the witnesses Anju Bordoloi, Jagya 

Prabha Bordoloi, Papu Basumatary, Anup Bordoloi and Shushila Boro for recording 

their statement by ld. Magistrate u/s 164 Cr.P.C.  

  The witness Smti. Anju Bordoloi stated before him as follows –  “she heard 

some shout and hulla on the road in front of her house and accordingly, she came 

out. She saw Rajesh Boro @ Takal was assaulting the deceased Pradip Kr Nath with 

one iron „Siprang‟ (rod). She ran and told the accused why he was beating the 

deceased and also stated that he would die. She also snatched the said „Siprang‟ 

from the hands of accused. Accused entered into his house. She went and informed 

the brother of deceased. They also came out running and immediately they infored  

108  Ambulance and admitted the deceased Pradip Nath in the Kanaklata Civil 

Hospital, Tezpur for treatment. After10 minutes, he died. She saw grievous injuries 

on the head of the decease. She also saw that the deceased Pradip Nath fall down 

on the ground and also saw blood oozing out from the left side of the head of the 

deceased. Police came and apprehended the accused Rajesh Boro and the accused 

had given the said iron “Siprang‟ to the police which he had kept concealed inside his 



P a g e  | 14 

 

house. She also identified the said iron road and on being seized by police, she gave 

a signature in the seizure list.” 

Witness Anup Bordoloi(PW3) stated before him that – “he stated before 

police that after hearing hulla, he went to the house of Rajesh(accused) and noticed 

altercation took place between accused and Pradip @ Pulin Nath. After receiving fist 

blow from Rajesh, Pulin Nath came out of the house and he scolded from the road. 

He parted both of them and return to home. He heard that the accused is assaulting 

his wife. Then Papu Basumatary came and they stopped the quarrel. The wife of 

accused received injury on the eye and run away. He and Papu went toward the 

backyard, searched and brought back the wife of the accused. At that time Rajesh 

took a Siprang from his house and chased Punil Nath and then, he, his sister Anju 

Bordoloi noticed that Rajesh Boro inflicted blow on the head of Pulin Nath by the 

Siprang and he fell on the ground. Then we asked Rajesh why he assaulted Pradip @ 

Pulin and also asked him to stop beating and snatched and threw the Siprang. At 

that time Sushil also came to the place. Pulin @ Pradip Nath received head injury and 

blood was oozing out from his head. Then his sister informed the sister and brother-

in-law of Pulin Nath. Thereafter, with the help of villagers Pulin Nath was brought to 

Civil hospital by 108 ambulances and there after treatment of 10 minutes, the doctor 

declared him dead”. 

  Witness Smti Tulumoni Bordoloi(PW4) stated before him that – “she stated 

before police that previous night i.e. on 31-12-2010 there is a feast in her house and 

in that feast her husband Anup Bordoloi, her sister-in-law Anju Bordoloi, Papu 

Basumatary, Rajesh Boro and Pradip Nath @ Pulin were present. At around 12.30 

AM(night) after taking food he sleep with her son. Her husband Anup Bordoloi , Papu 

Bordoloi and Rajesh Boro went to bring fire wood. After bringing the fire wood, her 

husband came to his house. She heard that Pulin Nath entered into the house of 

Rajesh by breaking the lock and on seeing the same Rajesh gave fist blow to Pulin. 

Rajesh also gave fist blow on his wife. Thereafter, Pulin rebuke Rajesh. She came out 

alongwith her child. Then she noticed that Rajesh came out from his house with an 

iron siprang in his hand and inflicted blow on the head of Pulin Nath. Pulin Nath fell 

on the ground and blood was oozing out from his head. Then Anju Bordoloi, her 

husband Anup Bordoloi and Papu Basumatary snatched the siprang from Rajesh and 
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threw the siprang. She herself witnessed the hit on Pulin by Siprang.”  

  Witness Sri Papu Basumatary(PW5) stated before him that – “after hearing 

hulla in the house of Rajesh he again came and saw that the lock of the door of the 

house of Rajesh Boro was broken and open the door. Rajesh entered into the house 

and saw Pradip Nath in the corner of the door and he gave a fist blow on the eye of 

Pradip Nath and Pradip Nath came out of the house and scolded from the road. 

Then, Rajesh gave fist blow upon his wife and out of fear his wife fled away towards 

backyard. He along with Anup search and brought back Sushila to the house. 

Accused took an iron Siprang and inflicted blow on the head of Pradip Nath and as a 

result, Pradip Nath lying on the ground and started screaming. As a result of the 

blow the head of Pradip Nath was broken. Out of fear he left for his house. During 

investigation by police I gave statement before police and the Siprang by which 

Rajesh Boro assaulted was identified by him after pulled out from the swamp.” 

PW7 Sushila Boro stated before him during investigation that – “31-12-2010 

herself, Anju Bordoloi, Anup Bordoloi, Papu Basumatary, her husband Rajesh Boro 

and Pradip Nath, about 5-6 persons had joined for a feast. In the party they all 

consumed alcohol. At about 12.30 hours at night, she got drunk and along with her 

daughter Jagya Prabha Boro she came home. Her husband also came home. Her 

husband asked her to go to bed and then he closed the door of her house and he 

went out to get Papu Basumatary and Anup Bordoloi from the party. She was drunk 

and fell asleep with her daughter. She came to know from her husband that Pradip 

Nath had entered into her house breaking open the door lock. Her husband told her 

that he found Pradip Nath in the corner of the door and he gave fist blow to him and 

drove him out. Her husband/accused scolded her allowing Pradip Nath to enter into 

her house and then he assaulted her with fist blow. Then, she ran away and did hide 

herself behind the toilet. Papu and Anup brought herback to her house. About that 

time, Pradip Nath who sustained injury on his eye started to rebuke her husband. 

Then, her husband took one „siprang‟ and inflicted blow on the head of Pradip Nath 

and he(Pradip Nath) fell on the ground. Her neighbor Anju Bordoloi asked her 

husband why he assaulted him(Pradip Nath) and also asked him to stop beating. At 

that time Papu and Anup came over and took her husband away from the place. She 

came and saw that blood was oozing out from the head of Pradip Nath. Then, she 
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came inside her house and asked her husband as what happened to Pradip Nath, 

then, he replied that he had inflicted blow on the head of Pradip Nath with a 

„siprang‟. Thereafter, Pradip Nath with the help of other villagers lifted him and took 

him to civil hospital in 108 ambulance. Later on, she came to know that Pradip Nath 

died in the hospital.” 

The PW9- stated before him during investigation  that – “Pulin Nath @ Pradip 

Nath was shouting and verbally abusing her father and then her father took a sidle 

and assaulted PUlin @ Pradip Nath and inflicted blows on the head of Pulin with the 

sidle and Pulin fell on the ground, blood oozed out from his head, the villagers came 

and took Pulin to hospital. She came to know that Pulin died in the hospital. She saw 

that her father had caused death of Pulin @ Pradip by assaulting him with a sidle”. 

During cross examination by defence the IO stated that the FIR received on 

01.01.2011 at 9:15 A.M. In the FIR it is mentioned that some unknown assailant 

attacked the victim with sharp weapon. Ext. A is the arrest memo regarding arrest of 

accused Rajesh Boro. In Ext. A the time of arrest is mentioned as 9:00 A.M. [Ext. A 

(1)]. In Ext. A (2) the place of arrest is mentioned as Tezpur Police Station. He left 

for the place of occurrence at 9:30 A.M. on 01.01.2011. He left for civil hospital at 

1:30 P.M. on 01.01.2011. He did not record discovery statement of accused Rajesh 

Boro regarding the recovery of seized weapon. He went to the place of occurrence 

from police station with accused Rajesh Boro. The place of recovery of the seized 

weapon shown in the sketch map. He denied that he never seized weapon shown by 

the accused in presence of witnesses. He has not forwarded the accused to the court 

for recording his confessional statement. He denied that accused never admitted 

about the commission of offence. He conducted the inquest of dead body at 

Kanaklata Civil Hospital, Tezpur. In the inquest report (Ext. 4) the time is mentioned 

as 1:15 P.M. Ext. B is the relevant portion in Ext. 4. He recorded the statement of 

witnesses, including informant Pradip Deka at 10:15 A.M. on 01.01.2011. He 

recorded the statement of witnesses Pradip Deka, Smti. Anju Bordoloi, Sri Papu 

Basuamatary, Smti. Shushila Boro, Smt. Jagya Prabha Boro, Smti. Tulumoni Bordoloi, 

Sri Anup Bordoloi and Sri Kanak Talukdar on loose sheets. He has not numbered the 

pages of the statements of the witnesses mentioned above. He further denied that 

the witnesses namely PW 2 Anju Bordoloi, PW 3 Anup Bordoloi, PW 4 Smti. Tulumoni 
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Bordoloi, PW 5 Sri Papu Basuamatary, PW 7 Smti. Shushila Boro, PW 9 Smti. Jagya 

Prabha Boro never gave statement before him as reflected above in his examination 

in-chief. He also denied that he never recorded the statement of witnesses in the 

morning of 01.01.2011 but subsequently manufactured the statements and inserted 

in the case diary, that he pressurized and tutored the witnesses Anju Bordoloi, Jagya 

Prabha Bordoloi, Papu Basumatary, Anup Bordoloi and Shushila Boro to give 

statement before magistrate as tutored by him, he arrested the accused Rajesh Boro 

on suspicion and implicated him falsely in connection with this case, he without any 

material and proper investigation submitted charge sheet against the accused. The 

witness Papu Basumatary did not state before him that Anju Bordoloi informed him 

that accused assaulted the victim. He arrested accused at 12:30 P.M. on 01.01.2011 

after bringing him from his house. He also denied that he did not follow proper 

procedure to conduct the investigation.  

20.    In Rajiv Phukan and anr. –vs- State of Assam (reported in 

2009 (2) GLT 414) the hon‟ble Gauhati High Court observed as follows;  

 “…Whether a court, in a given case should or should not believe a disclosure 

statement, which has not been reduced into writing, is a question which relates to 

the merit of the case and not to the admissibility of the oral evidence as regards the 

fact that the statement, leading to the discovery of a fact, has been made by the 

accused. What emerges from the above discussion is that Section 27 does not 

provide for writing the information which may have been given by an accused; 

hence, the information can be verbal and also be proved against the accused, who 

gives the information; but when the verbal information given by the accused is not 

deposed to by the Investigating Officer or when the Investigating Officer does not 

depose as to what exactly the accused had stated before him, Section 27 would not 

apply as there would be, strictly speaking, no proof of disclosure statement. Section 

27, in such a case, becomes inapplicable not because of the fact that no written 

record has been proved as regards the disclosure statement, but because of the fact 

that the Court does not know as to what the accused had stated, which led to the 

discovery of the fact. We, make it clear that ordinarily, the prosecution should prove 

the statement, which is sought to be used in Section 27” 
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In the present case, the fact of leading to discovery of the weapon of 

offence i.e. the Siprang (a rod like tool used for digging earth) not recorded by the 

investigating officer. The version of the PW10 (IO) regarding the arrest of the 

accused is different. The arrest memo mention the time of arrest at 9 .00AM and 

later on the PW10 said that the accused was arrested at 12.30PM. Majority of the 

prosecution witnesses turned hostile to the prosecution case. The prosecution 

suggested to the PW2 that she stated before police that she snatched the weapon 

from the accused. The prosecution suggested to the PW3 that he and Anju noticed 

the accused while inflicting the blow on the head of Pulin (victim) and they snatched 

and threw the siprang (weapon). The prosecution suggested to the PW4 that she 

state before police that Anju Bordoloi, Anup Bordoloi and Papu Basumatary snatched 

the siprang from the accused Rajesh and threw the same. The PW5 denied that he 

stated before police that the siprang by which Rajesh Boro assaulted was identified 

by him and pulled out from the swamp. The PW2, PW3, PW4 and PW5 have denied 

the suggestions regarding the recovery of the weapon. The I.O. of the case said that 

during investigation the accused led them to the recovery of weapon used in the 

commission of crime. The PW6 who is the informant said that police came to the 

place of occurrence and recovered a siprang from the swamp. In cross examination 

the PW6 said that police told him that a siprang was recovered but the same not 

shown to him. The PW6 put the signature in the seizure list as per direction of police. 

Thus the suggestions made to the witnesses and the statements of I.O. regarding 

leading to discovery of the weapon are not supporting each other. If some of the 

witnesses mentioned about snatching the weapon from the accused and throwing it 

away, in that case how the accused come to lead for recovery of the same is not 

specified. The recovery of weapon and seizure is not free from doubt.  

 

21. There are judgments of the Hon‟ble Higher Courts that the evidence 

of the hostile witness cannot be discarded as a whole.  

 In Diganta Gogoi & anr –vs- State of Assam & anr (reported in 

2019(1) GLT 509) the Hon‟ble Gauhati High Court observed as follows; 

 „ 20. We can also take note of the fact that a hostile witness can neither be 

treated as wholly reliable or wholly unreliable and placing reliance upon such 
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evidence of hostile witness as a sole basis of conviction would be wholly  illegal and 

against the provision of law and inconsistent with the judicial pronouncement. Now 

in the present case the learned trial court has arrived at the conclusion of guilt of the 

accused on the basis of 3 numbers of hostile witnesses while they have totally 

denied to have given any statement before police. That apart, the evidence of IO 

that the accused made confession before him is totally devoid of law in view of 

Section 25 of the Evidence Act. The other evidence on record is of no help to 

prosecution to support the charges. ‟ 

 

 The statement of the hostile witness may be taken note of by the 

court if found otherwise compatible with the other materials on record. Here, the 

PW6 is the informant. PW6 used to reside in the house of victim. The PW6 said that 

at night Anju Bordoloi informed him that victim is lying on the road and thereafter he 

found the victim lying unconscious. The said Anju Bordoloi (PW2) (who is declared 

hostile) said that she heard hulla on the road and came out at night. She saw victim 

lying in a pool of blood and other people also gathered. In the FIR the PW6 has 

mentioned that some unknown person stabbed his brother-in-law namely Pradip 

Nath with a sharp weapon. The PW2 said that the victim was her neighbor which 

also means that the informant was also the neighbor of the PW6. There is no reason 

on the part of the informant to falsely say that some unknown person assaulted the 

victim. Though the PW5 mentioned that it was the PW2 who informed him that 

deceased was assaulted by the accused, the PW10 confirmed that no such 

statement given by the PW5.  

Exhibit-3(dated 02-05-2015) is the statement of the PW3 before the 

magistrate under section 164 of CR.P.C. Exhibit- 6 is the statement of the PW7 under 

section 164 of Cr.P.C. The PW3‟s statement before the magistrate mention about 

hearing the fact of assault from the PW2. The PW7‟s statement before Magistrate 

also does not reflect direct implication of the accused. In the 164 Cr.P.C statement it 

is mentioned that PW3 went to the place with the wife of the accused and there he 

come to know about the fact from the PW2. On the other hand, the PW7 (wife of the 

accused) said that she after coming back to the home come to know from her 

husband (accused) itself. Both the PW3 and PW7 are declared hostile by the 
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prosecution. Their evidence during trial and during investigation cannot be reconciled 

to gather a complete scenario of the incident.  

 

22. As per the PW2, PW3, PW4, PW5 and PW6 the incident took place at 

night. As per the sketch map (Ext. 7) the place of occurrence is on the road. It is not 

clarified by the prosecution as to what provision was there near the place of 

occurrence so that the nearby people from their home can notice any kind of 

activities taking place on the road. Whether there was light at the place of 

occurrence is not specified by the prosecution. It is admitted by the prosecution 

witnesses that a feast organized in the house compound of PW2 and everyone 

consumed liquor. It is mentioned by the PW2 that hearing hulla she went nearer and 

noticed the victim lying on the road. This shows that if one is to witness happening 

an incident on the road from the house of PW2, one should go nearer.  

 

23. In case of commission of an offence, prosecution is required to prove the 

same beyond all reasonable doubt. Suspicion cannot take place of proof.  

  In Krishna Borua vs State of Assam (reported in 2015 (4) GLT 

936 the Hon‟ble Gauhati High Court observed as follows; “ 82. In view of what we 

have discussed herein before, we are of the opinion that though prosecution was 

successful in establishing a series of suspicion suggesting the involvement of the 

accused with the crime aforesaid, yet, such suspicion cannot take the place of proof 

because there is a gulf between proof and suspicion and unless such gulf is bridged 

by legal evidence, court is not competent to convict the accused person of the 

offence she was charge with. ” 

 The PW2 denied that she gave statement before the police during 

investigation that she noticed the accused assaulting the victim and she stopped the 

accused and she informed the informant. In the court the PW6 admitted that he was 

informed by the PW2 at night regarding the fact that the victim is lying on the road 

with injured condition. The prosecution has not brought out from the PW6 that it is 

the PW2 who gave him the information. The defense has raised a vital question that 

the PW6 at night came to know about the incident, then why he mentioned in the 

FIR that unknown person inflicted the injury. The reading of the statement of the 
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informant and the hostile witness creates doubt regarding the complicity on the part 

of the accused.  

 

24. In view of the above discussions and reasons it is held that 

prosecution has failed to prove the guilt of the accused beyond all reasonable doubt. 

As such, the accused Rajesh Boro @ Takal is acquitted and set at liberty forthwith.  

 

25.  The seized articles be destroyed.  

 

26.   The bail bond shall remain in force for six months from today.   

 

   Given under my Hand and Seal of this Court on this the 18th day of 

November, 2019.  

  
                                                                                             (R Baruah) 
                                            Addl. Sessions  Judge (FTC),
                                 Sonitpur,Tezpur. 
 
Dictated and corrected by me. 
 
  
         (R Baruah) 
Addl. Sessions  Judge (FTC), 
       Sonitpur, Tezpur                                      
 
 
 
Dictation taken and transcribed by me: 
 
 
Smt. Pori Das, Steno. 
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A N N E X U R E 
 

Witnesses examined by the prosecution: 
 
 
1.PW1 – Dr Munin Ch Pujari, 

2.PW2 – Smti Anju Bordoloi, 

3.PW3 – Sri Arup Bordoloi, 

4.PW4 – Smti Tulumai Bordoloi, 

5.PW5 – Sri Papu Basumatary,  

6.PW6 – Sri Pradip Deka, 

7.PW7 – Smti Sushila Boro, 

8.PW8 – Sri Kanak Talukdar, 

9.PW9 – Sri Jagya Prabha Boro & 

10. PW10 – Md Saidul Rahman. 

 

Documents exhibited by the prosecution: 
 
 

1. Ext. 1 : Post Mortem Report, 

2. Ext. 2 : Seizure list, 

3. Ext. 3 : statement of PW3 recorded under Section 164 of CrPC 

exhibited by the court on 02-02-2015, 

4. Ext. 3 : Ejahar exhibited by the court on 02-07-2015, 

5. Ext. 4 : Inquest report, 

6. Ext. 6 : statement of Sushila Boro recorded under Section 164 of CrPC, 

7. Ext. 7 : Sketch map, 

8. Ext. 8 : Charge sheet.  

Documents exhibited by the Defence: 
 

1. Ext.A : The Arrest Memo, 
2. Ext.B : The relevant portion in Ext.4. 

 

 
                                                                                    (R Baruah) 
                                     Addl. Sessions  Judge (FTC),
                          Sonitpur,Tezpur. 
  


