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IN THE COURT OF THE SESSIONS JUDGE SONITPUR:: TEZPUR 

 

SESSION CASE NO. 224 of 2018 

Under section 447/436/427/34 of I.P.C 

(Arising out of G. R Case No. 2279 of 2014) 

 

    State of Assam 
 
     –Vs–  
     

Smti Rini Das 

Dhanmoni Das 

Mainu Das @Manmoni 

Tatuli Das @ Tatu                     ......Accused Persons 

 

                             Present :  Smti I. Barman, 

Sessions Judge, 

   Sonitpur, Tezpur.    

  

For the State  :    Mr. N. K. Mishra, Additional Public Prosecutor                  

  

For the accused  :    Mr. C. Saikia, Advocate.  
 
  
Date of Argument  :    10-08-2020 

 

Date of Judgment  :    24-08-2020 

                                                                   

J U D G M E N  T 

1.   The brief facts of the prosecution in a nutshell is that on 17.09.2014 at 

about 10 pm, hearing sound of pelting stones at the informant’s house, when the 

informant along with her husband came out from home and asked as to who 

pelted stones at their house, the accused persons namely, Dhanmoni Das, Rini 

Das, Mainu Das and Tatuli Das armed with dao and lathi chased to attack them. 

Seeing this, when the informant and her husband went inside the house, then 

the accused persons struck at the gate of the informant with dao. To this, the 

informant and her husband again came outside but then the accused persons 
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further chased them. Out of fear when the informant and her husband entered 

into the house, the accused persons set fire to the kitchen of the informant.  

2.  To this effect an FIR was lodged by Tutu Das (PW1) with O/C of 

Tezpur PS, registered the case being Tezpur P.S. Case No. 1098/2014 u/s 

143/447/436/427 of the IPC and entrusted A.S.I. Budhan Borah for taking 

preliminary steps and SI Tilok Saharia to complete the investigation of the case.   

Accordingly the Investigating Officer visited the place of occurrence, seized some 

burnt pieces of bamboo and stick, recorded the statement of the witnesses and 

after completion of preliminary investigation, S.I. Pranab Baishya laid charge-

sheet against the accused persons Mainu Das, Tatuli Das @ Tatu and absconding 

accused Dhanmoni Das u/s 447/436/427/34 of IPC. 

3.   On perusing the case record and the case diary, learned Judicial 

Magistrate, 1st class, Tezpur finding incriminating materials against accused Rini 

Das also took cognizance of the case against her along with other accused 

persons Maina Das, Tatuli Das @ Tatu and Dhanmoni Das u/s 447/436/427/34 

IPC. Upon receipt of summons, all the four accused persons appeared before the 

court. Accordingly, the learned Judicial Magistrate, 1st Class, Tezpur after 

furnishing copies of the documents as required under section 207 Cr.P.C., 

committed the case to the Court of Session, being the offence u/s 436 IPC 

exclusively triable by the Court of Session.   

4.   The accused persons entered their appearance before the court. After 

hearing both sides, my learned predecessor framed charge against the accused 

persons u/s 447/436/427/34 of the IPC. Since the charge was denied, the case 

was put to trial.  

5.  To substantiate the case, prosecution examined five witnesses. In 

statement recorded u/s 313 Cr.P.C, the accused persons denied all the 

allegations levelled against them. Defence plea is of total denial and elucidate not 

to adduce evidence.  

6.  I have heard the argument advanced by the learned counsel of both 

sides and also have gone through the evidence on record.  
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7.   The points for decision:   

(1) Whether accused persons Dhanmoni Das, Rini Das, Mainu 

Das and Tatuli Das @ Tatu on 17-09-2014 at about 10 PM at 

village Dekargaon under Tezpur Police Station, in furtherance 

of common intention committed criminal trespass by entering 

into the premises of the informant Smti Tutu Das with intent 

to commit an offence and thereby committed the offence 

punishable under Section 447/34 of IPC ? 

(2) Whether accused persons Dhanmoni Das, Rini Das, Mainu 

Das and Tatuli Das @ Tatu on 17-09-2014 at about 10 PM at 

village Dekargaon under Tezpur Police Station, in furtherance 

of common intention committed mischief by fire intending to 

cause destruction of the kitchen of Smti. Tutu Das and 

thereby committed the offence punishable under Section 

436/34 of IPC ? 

(3) Whether accused persons Dhanmoni Das, Rini Das, Mainu 

Das and Tatuli Das @ Tatu on 17-09-2014 at about 10 PM at 

village Dekargaon under Tezpur Police Station, in furtherance 

of common intention committed mischief causing loss or 

damage to the house of Smti Tutu Das by pelting stones and 

thereby committed the offence punishable under Section 

427/34 of IPC ? 

 Discussions, Decisions and reasons thereof : 

8.   For the purpose of appreciation of the contentions as advanced by the 

counsel of the parties, it would be apposite to cull out the evidence on record. 

9.  PW 1 Smti Tutu Das the informant stated that on the day of incident in 

the evening time when her son Apurba Das went to the house of her nephew 

Dipu Das situated in front of the house of accused Dhanmoni Das, a quarrel took 

place between Apurba Das and Dhanmoni Das. She stated that accused 

Dhanmoni stroke the bicycle of her son followed by the quarrel. On the very day 

at night   Dhanmoni along with other accused persons pelted stones at her house 
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and also abused them and thereafter they left the place. She stated that at night 

after having dinner when they fell asleep, noticing flame, they came out and saw 

their thatched shed on fire. Seeing the fire, they raised alarm. Then the 

neighbours came and applied water upon the fire. She stated that the flame of 

the shed also caused damage to the batten of their main house. At the time of 

incident, her husband was not at home and she lodged the FIR (Ext. 1) regarding 

the incident. 

   In cross examination she stated that she did not witness the accused 

persons pelting stones to her house as at that time she was inside the house. 

She admitted that she did not come out to see who pelted stones at her house 

and who were abusing them, however from voice, she recognized the accused 

Dhanmoni, Mainu Das and Tatuli. She also had not seen who set fire to her shed, 

she only suspected that the accused persons set the fire. 

10. PW 2 Robin Das, the husband of the informant deposed that on the 

day of incident he was not at home. When he returned home at around 10 PM, 

he came to know about the quarrel between the accused persons and his wife. 

He also found one “chali” of his premises in burnt condition. He further stated 

that as on the day of incident the accused persons had quarrelled with his wife, 

hence, his wife suspected that the accused persons set fire to their shed. He 

proved his signature Ext. 2(1) in the seizure list Ext. 2 by which police seized two 

burnt pieces of bamboo and two pieces of burnt bamboo stick.  

              During cross he stated that he could not say how his shed was burnt as 

at that time he was not at home. 

11. PW 3 Smti Kalpana Das turned hostile. She stated that on the day of 

incident at night when she was sleeping, hearing hulla in the house of Tutu Das, 

she went out and saw the shed of Tutu Das on fire. Then, she helped the 

villagers to put out the fire. She had not seen the accused persons at the place 

of occurrence on that night. 

  During cross she stated that police did not record her statement and 

she did not know how the shed of Tutu Das was burnt down. 
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12. PW 4 Sri Pradip Das stated that on the day of incident in the evening 

time he heard an altercation between the informant and the accused persons, 

except that he knew nothing. He stated that police took his signature on a paper. 

He proved his signature in the seizure list (Ext. 2).  

13. The evidence of the Investigating Officer, ASI Budhan Borah (PW 5) is 

that upon lodging an FIR by Tutu Das before the OC, Tezpur PS, he was 

entrusted to take pre steps of the case. During investigation, he visited the place 

of occurrence, drew the sketch map (Ext. 3) of the place of occurrence, got 

recorded the statement of the informant and seized two pieces of burnt bamboo 

and two pieces of burnt bamboo sticks vide seizure list Ext. 2. He also recorded 

the statement of witnesses and on being surrendered by Maina Das and Tatuli 

Das, he arrested them. After completion of preliminary investigation, the then IC 

Bebejia Police Out Post Sri Pranab Baishya submitted charge sheet (Ext. 4) 

against the accused persons Mainu Das, Tatu Das and absconding accused 

Dhanmoni Das u/s 447/436/427/34 of IPC. 

  During cross he stated that the house of Promod Das and Pradip Das 

were nearer to the place of occurrence but he did not record their statements. 

He admitted that the charge sheet was not submitted against Rini Das due to 

want of evidence. 

14. From the scrutiny of the evidence of the informant, it reveals that on 

the day of incident in the morning time a quarrel took place between her son 

Apurba Das and accused Dhanmoni Das and on that night the accused persons 

pelted stones to her house and abused them. But, her cross examination 

disclosed that she had not witnessed the accused persons pelting stones to her 

house as she did not came out to see who pelted stones or who abused them. 

Furthermore, in the FIR the informant alleged that on the day at around 9/10 PM 

hearing sound of pelting stones at her house by somebody, the informant (PW1) 

and her husband came out and when asked about their identity, the accused 

persons Dhanmoni Das, Mainu Das, Tatu Das and Rini Das armed with dao, lathi 

etc. chased them and later on, they set fire to the kitchen of the informant. But, 

in evidence she stated that at the time of incident, her husband was not at 

home. The informant the most vital witness of this case made different version in 

FIR and in deposition during trial. Evidence of PW 2 the informant’s husband 
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disclosed that on his return, he was informed about the quarrel between the 

accused persons and his wife. He also found one “chali” of his premises in burnt 

condition. From his evidence, it appears that he was not present at the time of 

alleged incident. PW 3, the independent witness only saw fire to the shed of 

PW1, he had not seen who set fire to the shed. Another independent witness PW 

4’s evidence reveals that he only heard about an altercation between the 

informant and the accused persons, he remained silent with regard to the 

incident of fire. Further, according to PW 1, quarrel took place between her son 

and accused Dhanmoni Das in front of the house of Dhanmoni Das whereas as 

per evidence of her husband PW2, he was told that an altercation took place 

between PW 1 and the accused persons. PW2 did not state about quarrel with 

their son. There is also no iota of evidence that the accused persons entered into 

the premises of the informant. 

15. Carefully perusing the evidence rendered by the PWs as discussed 

above, it is found that the informant’s husband himself stated that as quarrel 

took place between his wife and the accused persons, hence, his wife suspected 

that the accused persons set the fire and according to PW 1 she had not seen 

who set fire. So, none had seen who set fire to the kitchen of the informant. 

However, she claimed that from voice she recognized that those were Dhanmoni 

Das, Mainu Das and Tatuli Das. The learned defence counsel vehemently argued 

that recognition on the basis of voice is a weak piece of evidence and is not 

acceptable. 

16.      Regarding recognition from voice, the Hon’ble Gauhati High Court in the 

case of Mazid Ali alias Abdul v. The State of Assam reported in (1994) 1 

GLR 198, observed that recognition from voice is a very feeble type of evidence 

and it is very much misleading. In the said case, it was further observed that two 

persons may have similar voice and that there are instances, not few, where 

persons imitate others voice. In the said case, the accused entered into the 

house of the informant by cutting wall of the house and committed rape on the 

victim by putting her under threat where the prosecutrix claimed that she could 

recognize the accused by the voice well as the stature, but there was nothing to 

show that the accused was known to the prosecutrix. 
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17. In the case of Inspector of Police, T.N. v. Palanisamy @ Selvan 

reported in (2008) 14 SCC 495, the witnesses claimed to have identified the 

accused persons from their voice wherein the Supreme Court observed :  

“Though such identification in some cases is possible, in the instant 

case no evidence was adduced to show that the witnesses were 

closely acquainted with the accused to even identify him from his 

voice, that too from a very short replies, purported to have been 

given. This fact was lost sight of by the trial court. The High Court 

found the possibility of identification as claimed by PWs 1 and 2 an 

impossibility.” 

18.  In the case of Kripal Singh v. State of Uttar Pradesh, reported in 

AIR 1965 SC 712, the Apex Court observed in page 860 that in the case where 

the accused is intimately known to the witness for long time, the identification on 

the basis of the voice is probable.   

19. Referring to the case of Kripal Singh (supra), in the case of 

Prahllad Marak (supra) v. State of Tripura (2006 TCR 138 (HC), it was 

observed that though identification by voice is undoubtedly a weak piece of 

evidence, but if the same comes from persons, who are closely known to the 

assailants for a long time, it gains much evidentiary value and may be a 

foundation for conviction.  

20. In view of the above principles, laid down by the Supreme Court, here 

is no difficulty in understanding that identification on the basis of voice and gait 

of the accused person is possible and such claim of identification can be 

accepted, if it is shown that the accused person was well acquainted with the 

witness since long and that the witness had the occasion to have conversation 

for a reasonable period with the accused person.   

21. Here in the case at hand, though the informant deposed that she 

recognized accused Dhanmoni Das, Mainu Das and Tatuli Das from their voices, 

but there is no evidence as to whether she was closely acquainted with the 

accused persons to identify from their voice or she had the occasion to have 

conversation for a reasonable period with the accused persons. In the above, it 
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cannot be safely held that she could recognize the accused Dhanmoni Das, Mainu 

Das and Tatuli Das by their voice. 

22. That apart, with regard to the alleged offence of pelting stones, 

admittedly the informant did not come out from house to see who pelted stones. 

Except the informant none including the informant’s husband stated the fact of 

pelting stones. In view of the above, there is no substance in the allegations that 

followed by a quarrel, the accused persons pelted stones at the house of the 

informant and entering into her premises, set fire to the kitchen. 

23.  In the light of the above discussion and considering the entire 

evidence on record, I am constrained to hold that the prosecution failed to prove 

the guilt of the accused persons, Maina Das, Tatuli Das @ Tatu, Dhanmoni Das 

and Rini Das   for the alleged offences beyond all reasonable doubt. Accordingly, 

accused persons, Maina Das, Tatuli Das @ Tatu, Dhanmoni Das and Rini Das are 

acquitted from the charge u/s 447/436/427/34   IPC on benefit of doubt and set 

them at liberty forthwith. Their bail bonds shall extended till next six months in 

view of section 437  A of Cr.PC. 

   The seized articles be destroyed in due course. 

 

24.    Send back the GR case to the learned committal court.   

25. Judgement is pronounced and delivered in open court under the Seal 

and signature of this Court on the 24th, August 2020.  

                                          

                                                                       (I.Barman) 
                             Sessions Judge,                   

                                     Sonitpur, Tezpur. 

Dictated and corrected by me. 

 

    (I.Barman) 
 Sessions Judge, 
Sonitpur, Tezpur. 
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A P P E N D I X 

PROSECUTION WITNESSES: 

Prosecution Witness 1    :      Smti Tutu Das, informant  

Prosecution Witness 2   :      Sri Robin Das 

Prosecution Witness 3    :      Smti Kalpana Das 

Prosecution Witness 4   :      Sri Pradip Das 

Prosecution Witness 5   :      ASI Budhan Borah 

EXHIBITS : 

Ext. 1   :  FIR 

Ext. 2   :   seizure list 

Ext. 3    :   sketch map 

Ext. 4   :  Charge sheet.  

  

                  (I.Barman) 
        Sessions Judge,  

         Sonitpur, Tezpur.   

 


