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IN THE COURT OF SESSIONS JUDGE, SONITPUR AT TEZPUR 
 
 

SESSION CASE NO. 191 of 2018 

Under section 294/323/307/506 of the IPC 

(Arising out of G. R Case No. 2790 of 2018) 

     
State of Assam 

 
     –Vs–  

1.  Sri Atul Tosha  ...... Accused person. 

      

 

                        Sonitpur, Tezpur.    
 

For the State  :     Mr. Munin Chandra Baruah,  

           Public Prosecutor.      

 

For the accused :     Mr. A.K. Saikia, Advocate.  

 

Date of Argument :     22-08-2019. 

 

Date of Judgment  :     06-09-2019. 

   
    

J U D G M E N T 

 
1.  In this case accused Sri Atul Tosha is put for trial for the 

allegation of charge under Section 294/323/307/506 of the IPC. 

 
2.  The prosecution case against the accused person as projected 

by the informant is that on 10.07.2018 at around 2:30 PM, when the 

informant was ploughing in his own land by a tractor, accused Sri Atul 

Tosha entering into the land abused him using filthy language and 

with intent to kill inflicted him blow with a dao over his neck but on 

being prevented by his own left hand, he sustained cut injury over his 

Present :    Smti I. Barman, AJS 
            Sessions Judge, 
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left thumb and thereafter, the accused with the blunt side of the dao 

had beaten over his hand and leg, as a result of which, he sustained 

injuries. It is further alleged that the accused caused damaged to the 

headlight of the tractor and also threatened him to kill, if he again 

enter into the said land.  

 
3.  Upon receipt of the ejahar from the informant-Sri Jayram 

Choudhury (PW-1), the O/C of Tezpur PS registered the case being 

Tezpur P.S. Case No. 1474/18, u/s 294/307/326/325/427/506 of IPC 

and endrosed SI Labanya Bezbaruah to investigate the case. During 

investigation, he recorded the statement of the witnesses including 

the informant, arrested the accused and on completion of 

investigation having found materials submitted charge-sheet against 

the accused Sri Atul Tosha, u/s 294/323/307/506 of IPC. 

 
4.  On appearance of the accused Sri Atul Tosha, furnishing copies 

of the documents as required under section 207 of Cr.PC, the Ld. CJM, 

Tezpur committed the case to the Court of Session, the offence u/s 

307 of IPC being exclusively triable by the Court of Session.  

 
5.  After committal, accused Sri Atul Tosha entered his 

appearance. Accordingly, going through the police report and hearing 

both parties, charge u/s 294/323/307/506 of IPC was framed against 

the accused person and particulars of the charge on being read over 

and explained to the accused person, he pleaded not guilty and 

claimed to be tried. 

 
6.  To drive home the charge, prosecution examined as many as 

six numbers of witnesses including the informant, medical officer and 

the investigating officer of this case. In statement recorded u/s 313 of 

Cr.P.C, the accused denied all the allegations leveled against him and 

examined none. 

 
7.  I have heard the argument of the learned counsel of both sides 

and also have gone through the evidence on record. 
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8.  The points for decision in this case are that –  

(1) Whether the accused Atul Tossa on 

10.07.2018 at around 2:30 PM at village 

Udmari, under Tezpur Police Station to the 

annoyance of the informant-Sri Jayram 

Choudhury uttered some obscene words 

and thereby committed an offence 

punishable under Section 294 of the IPC? 

(2) Whether the accused, on the same 

date, time and place voluntarily caused 

hurt to the informant Sri Jayram Choudhury 

and thereby committed an offence 

punishable under Section 323 of the IPC? 

(3) Whether the accused, on the same 

date, time and place assaulted Sri Jayram 

Choudhury with such intention (or 

knowledge), and under such 

circumstances, that, if, by that act, the 

accused has caused the death of Sri 

Jayram Choudhury the accused would have 

been guilty of murder and thereby 

committed an offence punishable under 

Section 307 of the IPC? 

(4) Whether the accused, on the same 

date, time and place committed criminal 

intimidation by threatening the informant 

with dire consequences to his person, 

thereby committed an offence punishable 

under Section 506 of the IPC? 

 

REASONS, DECISIONS AND REASON FOR DECISION: 

 
9.  In order to appreciate the argument advanced on behalf of 

both the sides, it is considered next to outline a sketch of the evidence 

on record. 
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10.  PW-1, Sri Jayram Choudhury, the informant as well as the 

victim has deposed that on the day of the incident at around 10 AM, 

when he was ploughing the land of Bolo Sardar by tractor as Adhiar, 

seeing accused’s father tethering cattle in the said land, he asked him 

to take the cattle in the evening time. At about 2:30 PM, after having 

meal he again started ploughing the land and during that time at 

around 3 PM, the accused in a drunken state coming there had 

assaulted him without any cause by the blunt side of a dao, as a result 

of which, he sustained injuries on the back side of the left leg and 

back. He further stated that the accused also threatened him to kill 

and not to plough in the land. Regarding the incident he lodged the 

FIR vide Ext.1. 

 
  During cross examination, he stated that their village headman 

insisted him to compromise the case, but as the accused did not give 

any compensation amount, hence, he refused to compromise the 

matter. He further stated that at the relevant time, the accused came 

with another person but he could not recall his name. He admitted 

that except the accused, none had seen the incident. He stated that 

prior to the incident, he did not know the accused and after the 

incident only from local people he came to know the name of the 

accused as Atul.      

 
11. PW-2, Sri Anju Khoira, who turned hostile only stated that the 

incident occurred in the paddy field of Ram Choudhury and after the 

incident she heard that the informant and the accused had a quarrel 

in the paddy field.  

   
12.  PW-3, Sri Mukesh Kheria stated nothing regarding the incident 

except that on being asked him by police about the accused, he told 

the name of the accused. 

 
13. PW-4, Dr Muazzin Ali, the Medical Officer deposed that on 10-

07-2018, he examined Sri Jayram Choudhury, aged about 43 who 

complained of physical assault on that day by a known person. On 

examination, he found the following:-  
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 (i) Soft tissue swelling over his left wrist joint and over his left 

ankle joint.  

 (ii) One lacerated cut over his left thumb base.  

 According to him, all the injuries were recent, simple and 

caused by blunt object.   

 He proved the medical report as Ext. 2. 

 
 During cross examination, he stated that he has not mentioned 

the colour and size of the injury in his report. 

 
14. PW-5, Smt. Moni Bhakta, also turned hostile. She only heard 

about an altercation between the accused and the informant while the 

informant was ploughing land.  

 
15.  The evidence of PW-6, SI Labanya Bezbaruah, the 

Investigating Officer is formal in nature. On receipt of the FIR, he 

made the GD Entry No. 221 dated 11.07.2018 at around 9:20 PM and 

forwarded the same to the O/C, Tezpur PS for registering a case and 

himself started the investigation of the case. During investigation, he 

visited the place of occurrence, prepared sketch map of the place of 

occurrence vide Ext. 3, recorded the statement of the witnesses and 

arrested the accused person. On completion of the investigation, he 

has submitted charge sheet against the accused Atul Tosha u/s 

294/323/307/506 of IPC vide as Ext 4. He confirmed the statement of 

the hostile witnesses, namely, Sri Anju Khoira and Smt. Moni Bhakta.   

16.  The evidence available on record reveals that there is no eye 

witness to the occurrence. As per the statement of the injured, while 

he was ploughing in the land, the accused came there in a drunken 

state and had assaulted him by the blunt side of a dao, as a result of 

which he sustained injuries over his left leg and back. PW-2 and PW-5, 

the hostile witnesses though remained silent regarding the assault to 

PW-1 by the accused, but they corroborated the fact of the altercation 

between the parties in the paddy filed. The FIR and medical evidence 

reveals that the injured sustained cut injury over left thumb whereas 

in deposition he did not state about cut injury over left thumb but the 
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evidence of the injured that he sustained injury over left leg (left ankle 

joint) is supported by the medical evidence. The medical report also 

reveals that the injured went to hospital on the very day at 7.26 PM.   

17. Section  307 of IPC states as follows : 

―307. Attempt to murder.—Whoever does any act with such 

intention or knowledge, and under such circumstances that, if 

he by that act caused death, he would be guilty of murder, 

shall be punished with imprisonment of either description for a 

term which may extend to ten years, and shall also be liable to 

fine; and if hurt is caused to any person by such act, the 

offender shall be liable either to imprisonment for life, or to 

such punishment as is hereinbefore mentioned.  

Attempts by life convicts.—When any person offending under 

this section is under sentence of imprisonment for life he may, 

if hurt is caused, be punished with death.   

 
18. So in an offence under section 307 of IPC, the prosecution side 

has to prove the following facts :  

a. the accused did an act  

b. the said act was done—  

i. with the intention of causing death, or  

ii. with the intention of 

1. causing such bodily injury as the accused 

knew to be likely to cause the death of the 

person of the person to whom the harm was 

attempted to be cause.  

2. Causing bodily injury to a person and the 

bodily injury intended to be cause would have 

been sufficient in the ordinary course of nature 

to cause death, or  

3. the act, he committed would have been so 

imminently dangerous that it would have been 

in all probability cause death and the act was 

attempted without any justification for the 

incurring the risks as such injury as aforesaid.  



P a g e  | 7 

 

 

19. The most important ingredient to constitute the offence of an 

attempt to commit murder punishable under section 307 of Indian 

penal code is the intention and the knowledge of the accused person 

to commit the crime. To attract the provision of the section, it is 

necessary for the prosecution to establish that the intention of the 

accused was one of the three kinds mentioned in section 300 of IPC. A 

person commits an offence under section 307 of IPC, when he has the 

intention to commit murder, and in pursuance of that intention the 

accused done an act towards its commission irrespective of the fact 

whether that act is the penultimate act or not. Accused must have 

done act with such intention or knowledge or in such circumstances 

that if death is caused by that act, the offence of murder will emerge. 

20. Basing upon the above discussion, let me see whether 

prosecution side able to prove the charge against the accused person 

under section 307 of IPC. 

21.   In the case of Sagayam Vs State of Karanataka reported in 

(2000) 4 SCC 454, the Apex Court held that - 

―to justify conviction under section 307 IPC, it is not essential 

that bodily injury capable of causing death should have been 

inflicted. An attempt in order to be criminal need not be the 

penultimate act fore boding death. It is sufficient in law if there 

is present an intent coupled with some overt act in execution 

thereof, such act being proximate to the crime intended and if 

the attempt has gone so far that it would have been complete 

but for the extraneous intervention which frustrated its 

consummation. There are different stages in a crime. First the 

intention to commit it, second preparation to commit it, third, 

an attempt to commit it, if at the third stage, the attempt fails, 

the crime is not complete but law punishes for attempting the 

same. An attempt to commit crime must be distinguished from 

an intent to commit it or preparation of its commission.‖  

22.   Therefore, under section 307 IPC it is to be seen whether the 

act irrespective of its result, was done with the intention or knowledge 

of the accused must be such as is necessary to constitute murder. 

Without this ingredient being established, there can be no offence of 
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attempt of murder. Under section 307 the intention precedes the act 

attributed to accused. Therefore, the intention to be gathered from all 

circumstances and not merely from the consequences that ensue. 

23.  In the case at hand, the evidence of the injured is that when 

he was ploughing in the land, accused in drunken state came there 

and inflicted him blow with the blunt side of a dao, as a result of 

which he sustained soft tissue swelling over left wrist joint and left 

ankle joint and lacerated cut over left thumb base which were of 

simple in nature and caused by blunt object.  From a threadbare 

scrutiny of the deposition of the injured coupled with medical 

evidence, it would lead nowhere to find intention to kill which in sine 

qua non for establishing a charge under section 307 IPC. 

24.  In consideration of the entire gamut as revealed from the 

appreciation of the evidence, it is found that causing hurt on PW 1 by  

the accused by assaulting him has been well established beyond any 

shrewd of doubt but there is no evidence as to the intention or 

circumstances which might indicate to the intention of the assault. 

Considering the entire evidence on record I hold that the prosecution 

proved the case against the accused Atul Tosha for voluntarily causing 

hurt to PW 1 Jayram Choudhury punishable u/s 323 IPC and acquitted 

him from the charge u/s 307 of the IPC.    

25.  Analyzing the evidence of the P.W’s including the informant, it 

is seen that none of the P.W’s have alleged about the use of obscene 

words by the accused person or that the accused threatened the 

injured. As such there is nothing available in the testimony of the 

witnesses to attract the provision of section- 294/506 of Indian Penal 

Code and I am bound to hold that the prosecution has failed to prove 

the same against the accused person. 

26.  Accordingly, Accused Atul Tosha is convicted for the offence 

punishable u/s 323 of IPC and he is acquitted from the charge u/s 

294/506/307 of IPC. Accused/convict is in hajot since 13.07.18 to 

14.08.18. Considering the facts and circumstances of the case, I 

convict the accused Atul Tosha to undergo simple imprisonment for 

one month for the offence punishable u/s 323 IPC.  
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  The period of detention already undergone by the convict shall 

be set off against the terms of imprisonment as per provision in 

section 428 Cr.P.C. His bail bond shall remain in force till next six 

months.   

  27.   Let a free copy of the Judgment be furnished to the convict.   

  Send back the GR Case Record being No 2790/18 along with a 

copy of judgment to the learned committal Court. 

  Given under my Hand and Seal of this Court on this the 06th 

day of September, 2019.  

  
   ( I. Barman) 

                  Sessions Judge,
                       Sonitpur, Tezpur. 
 
Dictated and corrected by me.  
 
 
 

  (I. Barman) 
 Sessions Judge, 
Sonitpur, Tezpur.  
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A N N E X U R E 
 
 

Witnesses examined by the prosecution: 
 

1. PW-1 – Sri Jayram Choudhury, the informant  

2. PW-2 – Sri Anju Khoira,  

3. PW-3 – Sri Mukesh Kheria, 

4. PW-4 – Dr Muzzin Ali, the M.O.  

5. PW-5 – Smt. Moni Bhakta, 

6. PW-6 – SI Labanya Bezbaruah, the I.O 

 
 
Documents exhibited by the prosecution: 
 
 

1. Ext. 1   :- FIR, 

2. Ext. 1(1) :- Signature of PW-1 

3. Ext. 2   :- Medical Report, 

4. Ext. 2(1) :- Signature of PW-3 

5. Ext. 3   :- Sketch map,  

6. Ext. 4   :- Charge sheet, 

 
Witnesses examined by defence:  
 

NIL 
 

Documents exhibited by the defence:  
 

NIL 
 

 

 

 
                                                             (I. Barman) 

       Sessions  Judge,  
        Sonitpur, Tezpur. 

  


