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IN THE COURT OF THE ASSISTANT SESSIONS JUDGE 
SONITPUR, TEZPUR 

SESSIONS CASE NO.186/2015 
 

GR CASE NO.1012/2015 
U/s 25 (1-A) of Arms Act 

State 
-Vs- 

Md. Nobi Hussain  --  Accused 
 

             Present: - Sri N. J. Haque, LLM, AJS 
                           Asst. Sessions Judge 
                           Sonitpur, Tezpur 

 

       Counsel for Prosecution : Smt. Niva Rahaman, APP 
       Counsel for Defence  : Smt. M. Bhagawati, Advocate 

 
Date of Evidence    :   27-07-2017, 19-01-2018, 10-05-2018, 

     13-06-2018 & 19-06-2019       
Date of S/D           : -  22-08-2018 
Date of Argument : -   22-08-2018 & 18-09-2019 
Date of Judgment : -   03-10-2019 
 

         JUDGMENT 
                    “Synopsis of Prosecution’s Case” 

1. Prosecution case appears to be in a narrow campus is that on 09-04-2015  

informant Sri Deben Borah lodged an ejahar before O/C of Jakhalabandha 

PS alleging, inter-alia, that on 09-04-2015 Conservator of Forest Sri C. N. 

Vovra handed over the accused persons suspecting them to be involved in 

killing of rhino at Burapahar Wild Life Range and on examination they 

confessed of killing rhino at Panpur under 6th addition of KNP on Dec/14 

and they also concealed a 303 rifle and ammunitions at 4 no. Sirolia gaon 

which was used in killing of rhino. It is further alleged in the ejahar that 

he along with staff and Forest staff recovered the said 303 rifle and 5 

round of ammunitions of 303 on 09-04-2015 at about 11-45 a.m. at 4 no. 

Sirolia gaon of Tezpur PS under Borghat OP and no valid document could 

be shown by the accused persons. 

“Investigation” 

2. On receiving the ejahar, O/C Jakhalabandha P.S registered Jakhalabandha 

P.S Case No.59/15 u/s 25 (1-A) Arms Act and subsequently, registered as 

Tezpur PS Case No.472/15 u/s 25 (1-A) Arms Act vide GDE No.222 dated 
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06-05-2015 and the case was investigated into. On finishing point of 

investigation, the I.O has submitted charge-sheet against the accused u/s 

25 (1-A) Arms Act and consequent to that, Ld. Sub-Divisional Judicial 

Magistrate, (Sadar) Tezpur after furnishing the copy under section-207 of 

Cr.P.C committed the case to the Hon‟ble Court of Sessions, Sonitpur. 

Thereafter, Hon‟ble Court of Sessions, Sonitpur transferred the case to 

this Court for trial. 

“Appearance & Charges” 

3. On receiving summons from the Court, the accused person appeared 

before the Court and he was allowed to go on bail. Charge u/s 25 (1-A) of 

Arms Act against the accused person framed, explained and read over the 

charge to the accused, on which he pleads not guilty and claimed to be 

tried. The case against accused Nausad Ali and Ajgar Ali split up, vide 

order dated 03-05-2017 at the stage of evidence and the case against 

accused Nobi Hussain proceeded with.  

“Trial & Statement of Defence” 

4. During trial, prosecution side examined as many as 9 nos. of witnesses, 

including the informant. Accused Nobi Hussain was examined u/s 313 

Cr.P.C and his pleas of denial were recorded in separate sheet and kept 

with the record. The accused declined to adduce any evidence in his 

defence. 

 
5. Following are appears to the Point for Determination:- 

 
 

Whether on 09-04-2015 at about 11-45 a.m. the 

accused was found having been possessed the 

prohibited arms by contravening Section 7 of Arms 

Act and therefore committed an offence punishable 

U/S 25 (1-A of the Arms Act ?  

EVIDENCES OF PROSECUTION SIDE 
6. PW-1 deposed before this court that on 09-04-2015, he was working at 

Jakhalabandha PS as its Officer in Charge. On that day, at around 6-30 

a.m., Chittaranjan Vovra, the Conservator of Forest and along with his 

staff brought three suspected rhino poachers, Nobi Hussain, Nausad Ali 
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and Ajgar Ali and informed that they were suspected in poaching in 

Burapahar range area. They were interrogated and they admitted 

poaching at Jamuguri area in December, 2014. Nobi Hussain informed 

that he had hidden a rifle and ammunitions in his house. The accused 

Nobi Hsuain led them to the place where he had hidden the rifle and 

ammunition in No.4 Silolia gaon under Borghat OP under Tezpur PS and it 

was kept hidden in a pit dug in field. They seized the said rifle and 

ammunition. The Conservator of Forest had verbally informed them about 

the matter and therefore a GDE was made vide JKD PS GDE No.222 dated 

09-04-2015. Accused Nobi Hussain‟s statement was recorded where he 

mentioned that he will lead them to the hidden arms and ammunition. 

Ext.1 is the seizure list and Ext.1 (1) is his signature. He seized the rifle 

ammunitions and plastic cover as per the seizure list. Mat. Ext.1 is the rifle 

that was seized by him. Mat.Ext.2 is the round of ammunition seized by 

him. Mat.Ext.3 is the plastic wrapper. The signatures of seizure witnesses 

were taken by him after its preparation. The case was registered under 

Jakhalabandha PS and 2nd Officer Jatin Koch was assigned to investigate 

and he submitted a written FIR. Ext.2 is the FIR and Ext.2 (1) is his 

signature. Subsequently, as the seizure was made under the jurisdiction 

of Tezpur PS, the seized articles along with the CD was transferred to 

Tezpur PS.   

7. PW-1 in his cross-examination further deposed that at the time of the 

incident, he had been O/C of Jakhalabandha PS for a year. When the 

Conservator of Forest brought the three accused to the Thana he did not 

submit any written FIR and neither did he ask for any. The FIR was 

written by him after recording the statements of the accused and recovery 

of the seized articles. The accused were produced before them on 09-04-

15 and recovery was also made on the same day. During the time of 

recovery of the seized goods, Borghat OP was verbally informed but none 

from the said OP was with them.  The plastic wrapping in which the rifle 

and ammunition were found did have soil in its surface. The recovery was 

made at 11-45 a.m. He has not sent the seized goods to FSL for 

ascertaining the thumb impression of accused Nobi Hussain. After 
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recovery of the seized goods, they did not bring it to the Borghat OP 

under Tezpur PS. 

8. PW-2 deposed before this court that on 09-04-2015, he was at Burapahar 

Range as a Constable, AFPF. On that day, he went with O/C Deben Bora 

for recovery of the seized goods. They went to No.4 Siroli Gaon. Accused 

Nobi Hussain took them to the location. It was kept hidden in a pit and 

the accused dug the 303 rifle and the 5 round of ammunitions from the 

ground. Both the rifle and ammunition were wrapped in a plastic sheet. 

Ext.1 (2) is his signature in the seizure list. . Mat Ext.1 and 2 is the rifle 

and ammunition that was recovered. Mat.Ext.3 is the polythene sheet in 

which the rifle and ammunitions were wrapped.  

9. PW-2 in his cross-examination further deposed that the polythene was 

unwrapped by accused Nobi Hussain himself. The ammunition were 

loaded into the cartridge when it was recovered and subsequently we 

removed it from the cartridge. Conservator along with Khirod Choudhury 

and Basanta Saikia were with them at the time of recovery. The seizure 

list was prepared at Jakhalabandha PS and he was asked to put his 

signature and accordingly he signed.  

10. PW-3 deposed before this court that on 20-04-2015 he was at APBN 9th 

Barhampur, Nagaon as an Armour. On that day he received one rifle and 

one magazine (marked („A‟) and 5 rounds of .303 ammunitions (marked 

(„B‟) from SDPO, Kaliabor vide Memo No. SDPO/KBR/67//129 dated 20-04-

2015 in connection with Jakhalabandha PS Case No.59/2015 u/s 25 (1-A) 

Arms Act. After examination, he submitted his report same being :  

(1) Ext. A is a factory made .303 rifle, it is a fire arms and 

serviceable ; 

(2) Ext. B are Ordinance Kirky Factory made .303 live 

ammunitions, it can be fired through the Ext. A. Ext.3 is his 

report and Ext.3 (1) is his signature. Ext.4 is the firearm 

examination report and Ext.4 (1) is his signature. Mat.Ext.1 

is the rifle and Mat.Ext.2 is the round of ammunitions.  
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11. PW-3 in his cross-examination further deposed that the rifle that was sent 

to him for examination was loaded. He has no idea from where the rifle 

was recovered.  

12. PW-4 deposed before this court that on 09-04-2015 he was posted at 

Jakhalabandha Forest Office as Forester Grade-I on deputation. He along 

with OC Deben Borah, Dhekiajuli PS and other two constables arrested 

the accused at Jakhalabanda in front of hotel Maharaja. The accused 

stated before them that one rifle along with five round ammunitions .303 

was hidden in a pit in the ground and Nobi Hussain dug the ground and 

took out the rifle. They recovered the said rifles and ammunitions from 

Sootea, Borgthat PS, and Sonitpur district. Ext.1 is the seizure list. Ext.1 

(1) and Ext.1 (2) are his signatures. They confessed before them that the 

rifle was used for killing rhinoceros.   

13. PW-4 in his cross-examination further deposed that he knows the accused 

present in the dock today. The accused Ajgar Ali who led them to the rifle 

also told them that his name is Nobi Hussain. The accused and other 3 

persons were roaming around near the hotel in suspicious conditions and 

therefore they caught hold of them. Ajgar Ali accompanied them when 

they went to recover the rifle from Sootea. The weapon was recovered in 

front of the house of Ajgar Ali. They gave information to Borghat Thana 

while they were going to recover the weapon. He has recognized the rifle 

(Material Exhibit No.1), ammunitions (Material Exhibit No.2) and plastic 

(Material Exhibit No.3) as the one that was recovered and seized by them. 

The plastic (Material Exhibit No. 3) was used for wrapping the material 

Exhibit No.1 and 2, and today he sees mud is stuck to it as it was hidden 

in a pit in the ground.  

Questions by the Court: 

Q. No. 1. Who was the accused that led you to recovery of Material 

Exhibit No.1, 2 and 3? 

Ans:- We were led to the place of recovery by the accused standing in the 

dock today he has given us several of his names including Ajgar Ali, Noor 

Hussain, Nobi Hussain etc. 

Q.NO-2:-What did the accused tell you that led you to the seized goods? 
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Ans:- The accused stated that he had kept the Material Exhibit No. 1, 2 

and 3 hidden in a pit at his house (area falls under Sootea PS.). 

Q.No-3:- When he gave the statement about the location of the seized 

goods was he in your custody?  

Ans:-Yes, at the time when he gave the statement about the location of 

the seized goods he was in our custody 

Q.No-4:-From where did you recover Material Exhibit No.1, 2 and 3? 

Ans: - The Material Exhibit No.1, 2 and 3 were recovered from a pit in 

front of the house of the accused standing in the dock (area falls under 

Sootea PS, Borghat OP). 

Q.No-5:- Was the place where the Material Exhibit No.1, 2 and 3 was kept 

was accessible by other people or could have been noticed and located by 

others?  

Ans:-No, the area where the Material Exhibit No.1, 2 and 3 was kept was 

not easily accessible by other people and was well hidden and therefore 

we could locate it only after he took us there and showed us. 

14. PW-5 deposed before this court that they came from the Head Quarters at 

Guwahati to investigate rhino poaching incidents at Kaziranga National 

Park. Then they camped at Burhapahar area, nearby Kaziranga National 

Park. On the day of the incident they got intelligence input about the 

accused and few others and they found them at Jakhalabandha and took 

custody of them and then handed over the accused and 2 other accused 

persons to the nearest PS, Jakhalabandha. 

15. PW-5 in his cross-examination further deposed that he, Bani Kant Saikia 

(Forester Gr-I), Dr. Gopal Chetry (Research Officer) handed over the 

accused and 2 other accused persons to the police station.  He 

remembers the name of Nobi Hussain, Ajgar Ali and he doesn‟t remember 

the name of the other accused persons. He recognized the accused 

standing in the dock today as one of the accused persons whom they took 

custody of, however he doesn‟t remember his name. He was not 

personally present when the accused were interrogated by the police. He 

was present when the police was asking them about the incident but he 

was not present when the police recorded their statement. He doesn‟t 
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recall who all were present when the accused persons were arrested. The 

accused persons were taken in custody from Jakhalabandha in front of 

Hotel Maharaja.  

16. PW-6 deposed before this court that he has come today to depose on an 

Arms case. At the time of the incident he was Intelligence Officer. On 09-

04-2015 he was at Jakhalabandha in connection with rhino poaching 

incidences at Kaziranga National Park. They got intelligence input that 

some poachers were roaming around at Burhapahar. According to that 

Nobi Husssain, Nausad Ali and Ajgar Ali of Sirolia village near Panpur, 

Sonitpur district were detained. They detained the accused persons from 

Jakhalabandha and handed over them to Jakhalabandha PS as it was the 

nearest police station. The accused persons confessed before them that 

they had killed one rhino at Kaziranga National Park, and they also 

planned to poach more rhinos in the future and also stated that they had 

hidden their arms in some place. 

17. PW-6 in his cross-examination further deposed that the accused persons 

made a confession before him, Bani Kant+ Saikia (Forester Gr-I) and 

Chitranjan (Conservator of Forest) in Jakhalabandha, outside Hotel 

Maharaja that they kept the Material Exhibits No.1, 2 and 3 hidden. After 

handing over the accused persons to the police, he and Chitranjan 

(Conservator of Forest)  left the police station and Bani Kant Saikia 

(Forester Gr-I) remained at the police station. They were not present 

when the police recorded the statement of the witnesses but when the 

accused persons admitted before the police, they were present. He was 

on duty as Intelligence Officer at that point of time. They had detained 

the accused persons as they confessed in front of them but they have not 

arrested them. The accused standing in the dock today is Nobi Hussain.  

18. PW-7 deposed before this court that the incident happened around 3 

years back. He did not know the accused persons. He drove the vehicle to 

Laltapu carrying the police personnel, battalion and forest personnel. He 

was sitting in the vehicle. Police and forest personnel went to ploughed 

land and recovered a rifle from inside it and kept in the vehicle. In Thana, 
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his signature was taken. Ext.1 (3) is his signature in the seizure list 

(Ext.3). 

19. PW-7 in his cross-examination further deposed that he was driving the 

Indigo vehicle. The police had rented his vehicle. He went because the 

police took his vehicle and he has no idea why they went. He does not 

know whose rifle it was or from where it was recovered. He does not see 

the rifle in the Court today. He signed in the paper as asked by the police, 

however, he does not know why his signature was taken. 

20. PW-8 deposed before this court that on 09-04-2015 he was posted at 

Jakhalabandha PS as Second Officer. On that day, Deben Borah, O/C 

Jakhalabandha PS, filed an ejahar against rhino poachers namely Nobi 

Hussain, Nausad Ali and Ajgar Ali and it was registered as Jakhalabandha 

PS case No.59/2015 u/s 25(1) A, Arms Act and the O/C entrusted him for 

investigation of the case. Deben Borah, O/C Jakhalabandha PS has seized 

the arms used for rhino poaching namely one 303 rifle with 5 rounds live 

ammunitions. He interrogated the accused persons about the incident and 

arrested them at the PS and then forwarded them before the Hon‟ble 

Court. He sent the seized arms to the 9 APBN Borhompur, Nagaon for 

expert opinion. He collected the Expert Report i.e. Ext 3. On completion of 

investigation, Dhiren Kakoti, I/C Borghat OP, submitted charge-sheet 

against the accused persons u/s 25(1) A of IPC. Ext.4 is the charge-sheet 

and Ext.4 (1) is his signature, which is known to him. 

21. PW-8 in his cross-examination further deposed that Deben Borah, O/C 

Jakhalabandha PS is the complainant of the case and he seized the arms 

and ammunitions and lodged ejahar. Most of the investigation of this case 

was conducted by Deben Borah, O/C Jakhalabandha PS. He did not 

prepare the seizure list. He only forwarded the accused before the court 

and received the arms from Deben Borah, O/C Jakhalabandha PS. He 

didn‟t record the statement of the witnesses. He only sent the arms and 

ammunitions to the armor 9 APBN and collected the report. He was not 

present at the time of seizure of the arms by Deben Borah, O/C 

Jakhalabandha PS. He doesn‟t have any information about the seizure of 

arms and ammunitions.  
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22. PW-8 Dhiren Kalati deposed before the court that on 06-05-2015 he was 

posted at Borghat OP as Incharge of Police. On that day, O/C Deben 

Borah, Jakhalabandha PS entrusted Jatain Koch, SI of Police, to 

investigate the case registered vide Tezpur PS Case No.472/15 u/s 25 (1-

A) of Arms Act. Ext.5 is the GD Entry No.222/15 along with disclosure 

statement. Ext.5 (1) is the signature of Deben Borah, O/C Jakhalabandha 

PS, which is known to him. He submitted the prayer for prosecution 

sanction against the accused persons. Ext.6 is his payer to accord 

prosecution sanction and Ext.6 (1) is his signature. Ext.7 is the 

prosecution sanction. Ext.4 is the charge-sheet (already exhibited) and 

Ext.4 (1) is his signature.  

23. PW-9 in his cross-examination further deposed that he has not seen the 

disclosure statement in the case record but he has seen it in the case 

diary. He cannot say about the reality of truth or genuineness of the 

disclosure statement as that was not recorded in his presence. He only 

submitted the charge-sheet and the investigation was carried out on by 

Jatin Koch, SI of Police. He did not go during the time of recovery.   

   DISCUSSION, DECISION AND REASONS FOR SUCH DECISION 

24. It is undeniable that in this case, the charge u/s 25(1-A) Arms Act was 

framed against 3 nos. of accused persons namely Nobi Hussain, Nausad 

Ali and Ajgar Ali and during trial the case against accused Nausad Ali and 

Ajgar Ali was filed by my predecessor-in-office by examining the E.O. on 

the basis of separate report submitted on execution proclamation and 

attachment and subsequently on 03-05-2017 the case proceeded against 

accused Nobi Hussain by splitting up the file against the other two 

accused persons. Hence, at this stage the case is proceeding against 

accused Nobi Hussain.    

25. Section-25 ( 1-A) Arms Act postulates that whoever acquires, has in 

possession or carries any prohibited arms or prohibited ammunitions in 

contravention of Section 7 shall be punished with imprisonment for a term 

which shall not be less than five years but which may extend to ten years 

and shall also liable to pay fine. In fact the section provides punishment 
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against a person who has in his possession of any prohibited arms or 

prohibited ammunitions in contravention of Section 7. 

26. Section 25 (1 –A) of Arms Act essentially makes a person who found to be 

in possession for sell, transfer etc. of any prohibited arms or ammunitions 

in contravention of Section-7 punishable with imprisonment for a term 

shall not less than 5 years but which may be extent to 10 years and shall 

also liable to fine.   

27. Now, the decisive question that revealed in this case as to “whether the 

accused Nobi Hussain was found in possession of prohibited 

arms like factory made .303 Rifle and factory made 5 nos. .303 

live ammunitions.” The ejahar vide Ext.2 that boarded by one S.I 

Deben Bora stating that on 09-04-2015 Conservator of Forest Sri C. N. 

Vovra handed over the accused persons suspecting them to be involved in 

killing of rhino at Burapahar Wild Life Range of Kaziranga and on 

examination they confessed of killing rhino at Panpur under 6th addition of 

KNP on Dec/14 and they also concealed a 303 rifle and ammunitions at 4 

no. Sirolia gaon which was used in killing of rhino. It is further alleged in 

the ejahar that informant along with staff and Forest staff recovered the 

said 303 rifle and 5 round of ammunitions of 303 on 09-04-2015 at about 

11-45 a.m. at 4 no. Sirolia gaon of Tezpur PS under Borghat OP and no 

valid document could be shown by the accused persons.  

28. Hence, it is seen that from the ejahar that the arms and ammunitions 

were recovered on 09-04-2015 at about 11-45 a.m. at No. 4 Sirolia gaon 

of Tezpur P.S under Borghat O.P and no valid documents shown by the 

accused persons. So the accusations levelled against the accused persons 

appears that accused persons booked by the police due to non-having 

valid documents of the arms and ammunitions. 

29. To prove the aforesaid contentions of the ejahar, the prosecution side 

examined the following 9 nos. of witnesses :-  

PW-1 :  Sri Deben Borah                                                           
PW-2  :  Sri Rakesh Borah 
PW-3  :  Sri Rabin Saikia 
PW-4  :  Sri Bani Kant Saikia 
PW-5 :  Sri Chitranjan Bhabor 
PW-6  :  Dr. Gopal Chetry 
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PW-7  :  Sri Bipul Ch. Das 
PW-8  :  Sri Jatin Koch 
PW-9  :  Sri Dhiren Kakati 

30.   Furthermore, the prosecution said relied upon following documents :  

             Ext-1 Seizure list 
Ext-2 Ejahar 
Ext-2(1) Signature of informant 
Ext-3 Forensic examination report of arms 
Ext-4 Forensic examination report of ammunitions 
Ext-4 Charge-sheet (re-numbered) 
Ext.5 is the GD Entry 
Ext.6 is the prayer for prosecution sanction  
Ext.7 is the prosecution sanction  

31. On painstaking perusal of the oral as well as documentary forms of 

evidences, it disclosed before this court that as per Ext.1 one .303 rifle 

and five round of ammunitions of .303 rifle were recovered from No.4 

Sirolia gaon on 09-04-2015 at about 11/45 a.m. which was kept concealed 

in earth with plastic wrapping identified by accused Nobi Hussain. In Ext.1 

thumb impressions of Nausad Ali and Ajgar Ali displayed and signatures of 

other witnesses are there. If we go by the contents of Ext.1, it disclosed 

before this court that the arms and ammunitions were obscured by 

wrapping with a plastic paper in the earth and S.I Deben Bora who seized 

those arms and ammunitions in his evidence firmly stated that accused 

Nobi Hussain led them to the place where he had hidden the rifle and 

ammunitions in No.4 Sirolia gaon under Borghat OP and it was kept 

hidden in a pit dug in field and he seized the rife and ammunitions.  

32. PW-2 one Rakesh Bora who is the constable of AFPF, went with O/C 

Deben Bora at No.4 Siroli Gaon and accused Nobi Hussain took them to 

the location and as per his evidence the arms and ammunitions were kept 

in a pit and the accused dug 303 rifle and 5 rounds of ammunitions from 

the ground. Both the rifle and ammunitions were wrapped in plastic sheet. 

As such it is seen that both PW-1 and PW-2 in their evidences reinforced 

the fact that accused Nobi Hussain led them to the place where the arms 

and ammunitions were concealed and those arms and ammunitions were 

wrapped with a plastic sheet in a pit and those recovered by the accused 

Nobi Hussain.  
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33. Now, coming to the evidence of one Bani Kanta Saikia who was a 

Forester, Grade I at Jakhalabandha Forest Office on 09-04-2015 and as 

per his evidence he along with O/C Deben Bora and other two constables 

arrested the accused at Jakhalabandha in front of Hotel Maharaja. He 

further deposed that accused stated before them that one rifle along with 

five rounds of ammunitions were hidden in the ground and Nobi Hussain 

dug the ground and took out the rifle and they recovered the said rifle 

and ammunitions from Sootea P.S, Borghat of Sonitpur district. He further 

deposed that they confessed before them that the rifle was used for 

killing rhinoceros. 

34. During his cross-examination, he displayed a complete good-bye to his 

evidence-in-chief by testifying before this court that Ajgar Ali accompanied 

them when they went to recover the rifle from Sootea. He further testified 

that the weapons were recovered in front of the house of Ajgar Ali. He 

further recognized the arms and ammunitions as Mat. Exts.1, 2 and 3. 

Thereafter, my predecessor-in-office during recording his evidence also 

put certain questions. He again deposed that they were led to the place of 

recovery by the accused standing on the dock and he has given them 

several names including Ajgar Ali, Noor Hussain, and Nobi Hussain etc. He 

further stated that Mat. Exts.1, 2 and 3 were hidden in a pit in his house 

that falls under Sootea PS. He again deposed in response to the questions 

put by my predecessor-in-office that Mat. Ext. 1, 2 and 3 were recovered 

from a pit in front of the house of the accused standing in the dock and 

the place where Mat. Exts. 1, 2 and 3 were kept not accessible by others.  

35. Now, many questions get up from the evidence presented by PW-4 before 

this court. Undeniably, PW-4 is a official witness who accompanied O/C 

Deben Bora to the place of recovery on the date of alleged incident and 

as per his evidence, Nobi Hussain took them to Sirolia gaon and dug out  

the rife and ammunitions and accordingly, they seized the arms and 

ammunitions vide Ext.1 seizure list and Ext.1(1) and (2) are his signatures 

and in the same time, he controverted the version of PW-1 and PW-2 in 

respect of place of recovery of arms and ammunitions by way of testifying 

before this court that Ajgar Ali accompanied them when they went to 
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recover the rifle from Sootea. The informant in his ejahar downright 

stated that arms and ammunitions were recovered from Sirolia gaon of 

Tezpur PS under Borghat OP and SI Deben Bora as PW-1 categorically 

deposed that those weapons were kept hidden in a pit dug in a field. In 

the same way PW-2 also deposed such facts, but PW-4 in his evidence 

and again in response to the questions put to him by the court 

categorically stated that the arms and ammunitions vide Mat. Ext. 1 ,2 

and 3 were hidden in a pit at the house and that area falls under Soota 

PS. Noticeably, the evidences presented before this court by PW-1, PW-2 

and PW-4 appears to be contradictory in respect of actual place of 

recovery of the alleged arms and ammunitions, since as per PW-1 and 

PW-2 the arms and ammunitions were kept in field in a pit and as per 

PW-4 who is also an official witness, the arms and ammunitions were kept 

in a pit at the house.   

36. Now, coming to the actual place of seizure, one thing astonishingly 

appears before this court that informant claimed place of recovery falls 

under the Borghat O.P under Tezpur P.S and PW-4 being Forester, grade 

I, posted at Jakhalabandha Forest Office who accompanied PW-1 and PW-

2 on the date of incident, says that place of recovery falls within Sootea 

PS. The aspect of jurisdiction coupled with the actual place from where 

the arms and ammunitions were recovered makes the entire version of 

the prosecution in respect of recovery of arms and ammunitions from the 

possession of the accused persons appears to be doubtful.  

37. PW-1 S.I Deben Bora during adducing evidence as PW-1 before this court 

further stated that as per statement of accused Nobi Hussain arms and 

ammunitions were recovered. The evidence of PW-1 titles that as per the 

statement made by accused Nobi Hussain, the arms and ammunitions 

were recovered. If so then there must be disclosure statement recorded 

by SI Deben Bora prior visiting the place for recovery of arms and 

ammunitions. PW-9 during adducing evidence before this court exhibited 

one GD Entry as Ext.5 claiming that to be a disclosure statement with GD 

Entry but indeed on perusal of that exhibited document, this court not 

finds it to be a disclosure statement of accused Nobi Hussain. If on the 
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day of recovery of arms and ammunitions, the accused Nobi Hussain had 

made any disclosure statement? Or If on the basis of disclosure statement 

of Nobi Hussain the arms and ammunitions were recovered? Then, there 

must be some gossip about those facts in the ejahar lodged by S.I Deben 

Bora as Ext.2. Certainly, there is no whisper about such disclosure 

statement as claimed by PW-1 during adducing evidence before this court.  

Indeed, there is no disclosure statement exhibited by the prosecution side 

during adducing evidence.  

38. Surprising and astonishing facts disclosed before this court that the 

prosecution side during adducing evidence failed to adduce any 

documentary forms of evidence to prove the actual place of recovery of 

arms and ammunitions as claimed by the prosecution. Indeed, there is no 

sketch map exhibited by the prosecution side in the evidence. Ext-1 is the 

seizure list and said document disclosed the name of a village Sirolia Gaon 

to be the place of seizure but failed to disclose the specific place of 

recovery with any specified boundary.  

39. As per the contents of ejahar on 09-04-2015 Conservator of Forest Sri C. 

N. Vovra handed over the accused suspecting them to be involved in 

killing of rhino at Burapahar Wild Life Range and on examination they 

confessed of killing of rhino at Burapahar range. PW-1 in his evidence 

deposed that on 09-04-2015 he was posted as O/C of Jakhalabanbha PS 

and on that day at about 6-30 a.m. Chittaranjan Vovra, the Conservator of 

Forest along with his staff brought three suspected rhino poachers, Nobi 

Hussain, Nausad Ali and Ajgar Ali and they were suspected in poaching in 

Burapahar range area. Hence, it is seen from the evidence PW-1 as 

synopsis of ejahar that the accused persons were brought by Chittaranjan 

Vovra, Conservator of Forest to Jakhalabanbdha P.S and handed over the 

accused persons to O/C suspecting them rhino poachers, but PW-4 Bani 

Kanta Saikia in his evidence-in-chief contradicted the entire version by 

way of testifying that on 09-04-2015 he was posted at Jakhalabandha 

Forest Office as Grade I on deputation and he along with O/C Deben 

Borah of Dhekiajuli P.S, arrested accused at Jakhalabandha in front of 

Hotel Maharaja and the accused stated before them that one rifle along 
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with five rounds of ammunitions were hidden in a pit in the ground. If 

really the accused persons were arrested in front of a hotel called 

„Maharaja‟ by O/C Deben Bora along with other constables, then question 

of handing over the accused persons to O/C Deben Bora by Chittaranjan 

Vovra, Conservator of Forest, on 09-04-2015 does not arise. Accordingly, 

this court finds the evidences of PW-1 and PW-4 contradictory in nature 

that renders their evidences full with lots of shortcomings.  

40. PW-5 and PW-6 in their evidences contradicted the version of PW-4 by 

way of deposing that they took custody of accused persons from 

Jakhalabandha and handed over them to nearest PS of Jakhalabandha as 

they got intelligence input that some poachers were roaming around 

Burapahar. PW-6 categorically deposed further that accused persons 

confessed before them that they had killed one rhino at Kaziranga 

National Park and they have hidden their arms in some place. If there was 

any confession made by accused before PW-6 then where are those 

statements and why the prosecution failed to prove on record those 

statement before this court? 

41. If PW-5 and PW-6 doubted the accused poaching at Burapahar range area 

getting intelligence input of rhino poaching then why PW-4 being the 

Forest official controverted against the statements of PW-5 and PW-6 by 

deposing before this court that he along with O/C Deben Bora 

apprehended the accused in front of hotel Maharaja of Jakhalabandha. 

Hence, it is seen that PW-5 and PW-6 appears to be contradictory with 

the version of PW-4 in respect of capturing the accused persons at 

Burapahar range area or detaining the accused persons from 

Jakhalabandha in front of a hotel called „Maharaja‟. 

42. PW-5, PW-6 and PW-4 appears to be contradictory in respect of handing 

over the accused persons before O/C Jakhalabandha P.S after taking them 

into custody. Certainly, PW-5 and PW-6 not witnessed the recovery of the 

arms and ammunitions as claimed by PW-1. PW-7 one Sri Bipul Ch. Das, 

the driver of the vehicle. His signature was obtained as Ext.1 (3) at the 

police station and as per his version police and forest official went to 

ploughed land and recovered a rifle from inside it and kept in the vehicle 
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and during his cross-examination he categorically stated that he does not 

know whose rifle was recovered from where and he put his signature in 

paper as asked by the police. However, he does not know why his 

signature was taken.  

43. On meticulous and careful perusal of the evidence adduced by PW-7, it 

disclosed before this court that at the time of recovery of the arms and 

ammunitions he was sitting in the vehicle and police and forest personal 

went to ploughed land and recovered the rifle. PW-7 claimed that the rifle 

was recovered from a field under the pit. Ext.1 seizure list disclosed that it 

was concealed in the earth and place of seizure is No. Sirolia gaon. PW-4 

says that arms were recovered from under the pit of the house of 

accused. Hence, it is seen that all the witnesses have failed to clarify the 

actual place of seizure of the arms and ammunitions. Furthermore, as the 

signature of PW-7 obtained at P.S on a paper that fact confirmed that 

seizure list was prepared at Police Station and PW-7 does not have 

sufficient knowledge about the actual place of seizure. 

44. From the evidence on record, following relevant questions 

disclosed pertaining to recovery arms and ammunitions :  

(i) From where the arms and ammunitions were seized?  
(ii) Whether the arms and ammunitions vide Mat.Exts.1, 2 and 3 

were recovered from the house of accused Nobi Hussan?  

(iii) Whether the Mat.Exts.1, 2 and 3 were recovered from the 
field of No-4, Sirolia Gaon? 

(iv) In which place of No.4 Sirilia gaon, the arms and 
ammunitions were actually recovered?  

(v) Whether No.4 Sirilia gaon actually comes under Borghat OP 

under Tezpur PS ;  
(vi) Whether the place of recovery falls under jurisdiction of 

Sootea PS? 
(vii) Whether S.I Deben Borah and other officials were directed to 

Sirolia Gaon by accused Nobi Hussain or Ajgar Ali?    
45. The aforesaid pertinent questions disclosed from the evidence on record, 

makes the entire version of the prosecution in respect of recovery of arms 

and ammunitions from the possession of accused Nobi Hussain 

contradictory, doubtful and untrustworthy in nature. The prosecution side 

failed to describe any specific place from where the arms and 

ammunitions were actually been recovered. The prosecution side has 

failed to adduce any trustworthy evidence from where it can be said that 

the arms and ammunitions were actually recovered as per the statement 
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made by the accused persons as no such disclosure statement exhibited 

or proved before this court by the prosecution. In presence of 

contradictory statements regarding the actual place of seizure, this court 

cannot presume that actually arms and ammunitions were recovered from 

the possession of the accused.  

46. In the instant case, on meticulous appraisal of the evidence on record it 

disclosed that all the witnesses of seizure list are appears to be official 

witnesses either of the Jakhalabandha Forest Office or the constable of 

Jakhalabandha Police station. PW-7 although appears to be a seizure 

witness being driver of the vehicle through which SI Deben Bora and 

constables went to the place of recovery but he has no any personal 

knowledge about the actual recovery as he was sitting in the vehicle. 

Hence, there is no independent witness who accompanied Deben Bora at 

the time of recovery of alleged arms and ammunitions. 

47. The settled principle of law enunciated that any kind of recovery of stolen 

articles, the Investigating officer who is the in-charge of search has to 

induct one or two respectable inhabitant of the locality and in their 

presence search needs to be carried out and in absence of any of such 

respectable inhabitant, the seizure can be made in presence of other 

office personnel and in that circumstances, the I.O has to explain the fact 

that on asking the inhabitant of the locality when they refused to be part 

of recovery or search, the he compelled to obtain signature of his inmates 

who accompanied him during the search and seizure of the arms and 

ammunitions.  In this case, IO has failed to comply the settled provision 

of law in respect of recovery of arms and ammunitions from the place of 

occurrence. The I.O further failed to clarify as to whether he had made 

any endeavors of getting presence of independent persons of that locality 

as the time of search and seizure of arms and ammunitions. Admitted the 

alleged seizure as per prosecution story was made at the day light i.e. at 

11-45 am and it is hard to believe that none of that locality remain 

present at the time of seizure. Hence, it see that S.I Deben Borah failed to 

make any attempt for inducting the independent person of that locality at 

the time of search and seizure. More also, the officials who stood as a 
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seizure witness also appears to be contradictory in respect of place of 

recovery.  

48. S.I Deben Bora who is the complainant of this case also investigated most 

of the investigation part and lodged the ejahar. PW-8 Jatin Koch during 

his cross-examination affirmed that most of the investigation of this case 

was conducted by Deben Bora, O/C of Jakhalabandha PS. SI Deben Bora 

who was the O/C of Jakhalabandha PS actually seized the alleged arms 

and ammunitions, prepared seizure list, apprehended the accused persons 

and subsequently lodged the ejahar. Most of the statement of the 

witnesses also recorded by SI Deben Bora, who is the complainant of this 

case and examined in this case as PW-1. During his cross-examination, he 

affirmed that the Conservator of Forest brought three accused persons in 

the Thana and he did not submit any written FIR and neither did he ask 

for that. The ejahar was written by him after recording the statements of 

the accused persons and after recovery of the seized articles. The accused 

were produced before him on 09-04-2015 and recovery was also made on 

the same day. 

49. Hence, it is seen that on being recorded the statement of the accused 

persons and after being recovery of the seized articles, PW-1 lodged the 

ejahar. Hon‟ble Supreme Court on India in Megha Singh v-s State of 

Haryana ; 2000 SC Sup S.Cr.C 720, held that “investigation 

conducted partially by the constable by way of apprehending the 

accused and held search and on his complaint FIR was registered 

and he further carried investigation also and said investigation 

cannot be said fair and impartial.”  

50. It is seen that from the ratio of the Hon‟ble Supreme Court that the 

investigation partially made by the complainant after search and seizure 

and apprehension of the accused persons, cannot be said to be a fair and 

impartial investigation. Exactly what happened in this case? PW-1 himself 

admitted that after apprehension of the accused persons, after recording 

their statements and further after making seizure, he lodged the ejahar. 

Furthermore, PW-1 and PW-4 are being two official witnesses who 

accompanied each other during the time of recovery of arms and 
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ammunitions deposed conflicting statements before this court and those 

discrepancies appears to be fatal in the light of judgment of Hon‟ble 

Supreme Court as stated above.  

51. Hon‟ble Supreme Court in the aforesaid case law further set aside the 

conviction of the convict /appellant by observing that:-- 

 “After considering the facts and circumstances of the 

case, it appears to us them there is discrepancy in the 

depositions of the PWs 2 and 3 and in the absence of 

any independent corroboration such discrepancy does 

not inspire confidence about the reliability of the 

prosecution case. We have also noted another 

disturbing feature in this case. PW-3 Siri Chand, head 

Constable arrested the accused on search being 

conducted by him a pistol and cartridges were recovered 

from the accused. It was on his complaint a formal first 

information report was lodged and the case was 

initiated. He being complainant should not have 

proceeded with the investigation of the case. But it 

appears to us that he was not only the complainant in 

the case but he carried on with the investigation and 

examined witness‟s u/s 161 Cr.P.C. Such practice, to say 

the least, should not be resorted to so that there may 

not be any occasion to suspect and impartial 

investigation.” 

52. As such, the aforesaid ratio of the Hon‟ble Supreme Court appears 

identical with the presence case in hand and spread on the ratio in this 

case and further considering the contradictory statements adduced before 

this court of PW-1 and PW-4 coupled with the investigation conducted by 

the complainant, this court finds that investigation conducted by the 

complainant is not free from all sorts impartiality and reasonable doubt. 

Hence, the partial investigation conducted by the complainant in this case 

cannot be said to be fair and impartial and on the basis of the evidences 
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adduced by PW-1 and other witnesses, accused cannot he held guilty of 

alleged commission of offence.     

53. In this case, there is no disclosure statement exhibited before the court by 

the prosecution side. Even though if we consider the evidence of PW-1 

where he claimed that as per the statement of Nobi Hussain, the arms 

and ammunitions were recovered in that circumstances also, the 

prosecution has to establish the fact that whether the accused persons 

were actually in possession of those arms and ammunitions as mere 

recovery of arms and ammunitions cannot be the basis of conviction of 

the accused u/s 25 (1-A) of Arms Act.  

54. More also, in the forgoing discussion we have observed that the evidence 

adduced by the witnesses are appears to be contradictory in respect of 

actual pace of seizure and in presence of that sort of contradictions, this 

court cannot put its reliance upon the evidence adduced before this court.    

55. Therefore, in the light of aforesaid discussion this court finds that some 

arms and ammunitions were recovery by SI Deben Bora, but whether 

those arms and ammunitions actually possessed and retained by the 

accused named Nobi Hussain? To prove such fact the prosecution side 

failed to adduce any cogent, clear, coherent and trustworthy evidenced 

before this court.   

56.  To sum up the evidences on record, it becomes crystal clear that 

evidence of the witnesses fully contradicts the entire contentions of the 

prosecution story and that makes their evidences doubtful and 

untrustworthy in nature.  

57. Therefore, in the light of the above said discussions, this Court finds that 

prosecution side failed to adduce any probable evidence against the 

accused and the evidences presented before this Court are appears to be 

full with lots of shortcomings and further fails to essentials of the alleged 

offence.  

  “FINDINGS” 

58. In the result, it can be safely concluded here by way of observing that 

prosecution side failed to prove the guilty of the accused beyond any 

reasonable doubt. Hence, the accused is acquitted from the charge under 
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section-25 (1-A) Arms Act. Accused sets at liberty. Bail bond is extended 

for six months in view of section-437A of Cr.P.C.  

59. No final order in respect of seized articles were passed as against other 

two accused persons the case kept in filed and on their appearance the 

case will proceeded against them in accordance with law and till the case 

finally disposed against other two absconded accused persons the seized 

arms and ammunitions will be required in the trial.  

60. This case is disposed of accordingly. Judgement is pronounced and 

delivered in open court under the seal and signature of this court on 03rd 

day of October 2019.  

 

                                                                                                     (N. J. HAQUE) 
Asstt. Sessions Judge 

                 Sonitpur, Tezpur 
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A  P E   N D   I   X 

 
1. Prosecution witnesses:     

  PW-1 :  Sri Deben Borah                                                           
   PW-2  :  Sri Rakesh Borah 

PW-3  :  Sri Rabin Saikia 
PW-4  :  Sri Bani Kant Saikia 
PW-5 :  Sri Chitranjan Bhabor 
PW-6  :  Dr. Gopal Chetry 
PW-7  :  Sri Bipul Ch. Das 
PW-8  :  Sri Jatin Koch 
PW-9  :  Sri Dhiren Kakati 
 

       
2. Prosecution Exhibits   :-  
     Ext-1 Seizure list 

Ext-1(1) Signature of informant 
Ext-1(2) Signature of PW-2 
Ext-1(3) Signature of PW-7 
Ext-2 Ejahar 
Ext-2(1) Signature of informant 
Ext-3 Amour‟s report 
Ext-3(1) Signature of PW-3 
Ext-4 Firearm examination report 
Ext-4(1) Signature of PW-3 
Ext-4 Charge-sheet 
Ext-4(1) Signature of PW-8 

 
3. Material  Exhibits   :-  
     M. Ext.1 – rifle 
     M. Ext.2 – round of ammunitions 
     M. Ext.3 – plastic wrapper 

  

 

    (N. J. HAQUE) 
       Asstt. Sessions Judge 

Tezpur, Sonitpur 
Dictation taken and  
Transcribed be me: 
 
        
(J. K Muru), Steno. 

 


