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IN THE COURT OF THE SESSIONS JUDGE SONITPUR:: TEZPUR 

 

SESSION CASE NO. 159 of 2013 

Under section 302/34 of I.P.C. 

(Arising out of G. R Case No. 836 of 2010) 

     
State of Assam 

 
     –Vs–  

1. Sri Jatin Das and  

2. Sri Kushal Das   ......  Accused persons. 

  

 

   

                  

               

 

For the State  :     Mr. M.C. Baruah, Public Prosecutor 

         Mr. N.K. Misra, Addl. P.P. Tezpur.

                                

For the accused  :     Mr. B. Borthakur, Advocate.  

 

Date of Argument :     17-06-2019. 

 

Date of Judgment  :     01-07-2019. 

 

JUDGMENT 

1.  Smti Moini Das (PW 2) set the criminal case in motion presenting 

an FIR with the I/C, Bebejia Police Out Post on 11-05-2010 alleging that    

during the life time, the parents of the informant Moini Das (PW 2), 

gifted her and her sister Matuli Das (herein after called as „the 

deceased‟) a plot of land measuring 4 kathas, but since death of their 

father, their brothers namely, Jatin Das, Lakheswar Das and Ganesh 

Das tried to mutate the land in their name and lastly on 16-04-2010 in 

conspiracy of elder brother Jatin Das, accused Kushal Das, Siba Das, 

Babu Saikia and Dharmendra Saikia coming to their house consumed 

alcohol till 11. P.m. with her deceased sister and thereafter her 
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deceased sister attempted to commit suicide by applying kerosene oil. 

Immediately, after the occurrence though her deceased sister was taken 

to Tezpur Civil Hospital and then she was taken to GMCH but on 26-04-

2010 she succumbed to the injuries. It is also mentioned in the FIR that 

as they were busy in treatment of the deceased hence, delay caused in 

lodging the FIR.    

2. On receipt of the said FIR, the In-charge of Bebejia Police Out 

Post made the G.D. Entry No. 202 dated 12-05-2010 and forwarded the 

FIR to Officer-in-Charge of Tezpur Police Station and himself initiated 

the investigation. Accordingly, Tezpur P.S. Case No 427/10 u/s 

448/306/34 of IPC was registered and entrusted S.I. Sri Dilip Kr. Saikia  

with the investigation of the case who on completion of investigation, 

submitted charge sheet against the accused persons namely, Sri Jatin 

Das, Ganesh Das and absconder accused Kushal Das u/s 448/306/34 of 

IPC. 

3. On appearance of the accused persons, the learned Addl. Chief 

Judicial Magistrate, Sonitpur, Tezpur committed the case to the court of 

the Session, Sonitpur, Tezpur after observing required formalities, being 

the offence u/s 306 IPC exclusively triable by the Court of Session 

4.   Being committed, after on going through the police report 

furnished u/s 173 Cr.P.C. and hearing the learned counsel of both sides, 

charge u/s 302/34 of the IPC was framed against the accused persons 

and the same on being read over and explained to them, they pleaded 

not guilty and demanded to stand for trial. During trial, the accused 

Ganesh Das died. Accordingly, the case against accused Ganesh Das 

was abetted and the present case proceeded against the other two 

accused persons namely Jatin Das and Kushal Das.         

5. In this case to bring home the charge against the accused 

persons prosecution side adduced the evidence of 11 (eleven) 

witnesses. In statement u/s 313 Cr.P.C., the accused persons denied the 

allegations appeared against them and examined none.  
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6.  The point to be determined in this case is as 

follows–  

“Whether on 16-04-2019, at night, at Teleria Gaon, under 

Tezpur Police Station, the accused persons, Jatin Das and 

Kushal Das with another, in furtherance of common 

intention, committed murder by intentionally or 

knowingly caused the death of Mitali Das and thereby 

committed an offence punishable U/s 302/34 of the 

Indian Penal Code ?   

7. In the present case, there is no eye witness to the occurrence. 

The entire prosecution story based on the circumstances, last seen 

theory and dying declaration. The learned Public Prosecutor has 

contended that the evidence on record coupled with dying declaration 

has sufficiently established the chain of circumstances which has 

completely succeeded in proving the guilt of the accused persons. On 

the other hand, learned defence counsel has argued that the materials 

on record merely creates suspicion but does not lead to proving the guilt 

of the accused persons.  

8.   Before adverting to the rival submissions advanced, opt it would 

be to undertake an analysis of the evidence on record to the extent 

indispensable.  

9.  PW 1 – Sri Ankumoni Hazarika, the neighbour of the deceased, 

in his evidence stated that on the day of incident at 12 midnight Moina 

Das, the elder sister of the deceased, informed him about the 

occurrence that took place in the house of deceased Mitali Das. 

Accordingly, she rushed to the house of the deceased and had seen the 

deceased lying dead in the back side of the house with burn injuries. He 

found Moini Das, Maina Das and the brother of Maina there who 

requested him to send the deceased Mitali Das to hospital by his auto 

but considering the seriousness of the injured he sent the injured to 

Kanaklata Civil Hospital by 108 ambulance wherefrom on being referred, 



4 

 

                            Sessions case No. 159 of 2013 

the injured was taken to GNRC, Guwahati. After admitting the injured in 

GNRC, he returned back and after few days Mitali Das died in the 

hospital.  

 During cross-examination, he stated that Jatin Das, Kartik Das, 

Ganesh Das and Likheswar Das are brothers of the deceased who 

resided separately. He further stated that after marriage, Moini the 

informant as well as the sister of the deceased with her husband and 

their five children including son Dhan Das and Simanta Das @ Maina 

used to reside with deceased Mitali Das at Teleria gaon.  He further 

deposed that when he reached the place of occurrence, he had seen 

Dhan Das, Maina Das @ Simanta Das and Smti Moini Das sitting in the 

court-yard of the house and on enquiry they told him that the deceased 

Mitali Das committed suicide but he had not seen Dinesh Das, the 

husband of the informant (PW 2). 

10. PW 2- Smt. Moini Das, the elder sister of the deceased as well as 

the informant, testified that earlier she and the deceased, the both 

unmarried sisters resided in their parental house while their two 

brothers Jatin Das and Ganesh Das were living separately and after 

death of her parents, her brothers gave her marriage to a married man 

having three children and lateron once when she fell sick, the deceased 

took her to her parental house and started living together. She further 

stated that their brothers repeatedly asked them to vacate their parental 

house with intent to deprive them from the share of the property. She 

stated that on 3rd Bohag, 2010, at mid night Kushal Das, son of her 

brother Ganesh Das  along with Babu Koch, Siba and Chunuka came to 

their house in drunken condition when the deceased Mitali Das was 

sleeping and her two sons Dipankar and Simanta were out of the house 

to participate in a “Husori” party. Seeing them in drunken condition 

while she enquired about the reason for visiting their house in the mid 

night, they replied that it is their courtesy visit on account of Bohag Bihu 

and requested her to prepare tea for them. They also enquired about 

Mitali Das to which she replied that she was asleep. As per request, she 

prepared tea but they did not have it. Thereafter, accused Kushal Das 
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entered into the bed room of the deceased Mitali saying that Mitali 

would have to take alcohol. She asked Mitali not to drink alcohol offered 

by Kushal Das but in the mean time other two accused persons entering 

into the room, forced the deceased Mitali to take alcohol. Thereafter all 

the accused persons along with Mitali consumed alcohol in the bed 

room. Seeing them consuming alcohol, she (PW 2) drove out them from 

the house but they remained at the front court-yard of the house. At 

that time suddenly hearing shouting of Mitali calling her (PW 2) eldest 

son Babu @ Dipankar, they all rushed to the back side of the house and 

found Mitali ablazing. In the mean time all the accused persons left the 

place. Thereafter, she sent her son Simanta Das to the house of PW 1 

Anku Hazarika for taking the injured to the hospital by his auto 

rickshaw. Accordingly, Anku Hazarika came and took the injured to KCH 

within 15 minutes by 108 Ambulance wherefrom on being referred she 

was admitted at Nemcare hospital and then she was admitted at GNRC 

hospital at Guwahati but after 11 days, Mitali succumbed to the injuries. 

Regarding this, she lodged the FIR after 3/ 4 days of the occurrence as 

she was busy in medical treatment of her deceased sister.      

  During cross-examination, she stated that she has no knowledge 

if the deceased was getting pension of their father. She admitted that as 

the deceased was unmarried, all the brothers and  their father gifted 4 

kathas of land to the deceased. She further stated that after death of 

their father, her brothers purchased 1½ bighas of land in favour of the 

deceased for cultivation and all the brothers except Jatin Das used to 

reside at a distance of about 1 km away from the house of the deceased 

while accused Jatin Das had been living at Kalibari since 1971. She 

further deposed that she had been living with her husband Dinesh Das 

for last 25 years and she resided in her matrimonial home for about five 

months. She admitted that the family members of Dinesh Das and his 

first wife did not like her for entering into second marriage with Dinesh 

Das.   

  In cross-examination, she admitted that regarding the 

occurrence Jatin Das filed another FIR when the deceased was 
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undergoing treatment at GNRC, on the basis of which, I/C of Bebejia 

Police Out Post called her from Guwahati and hearing about the incident 

asked her to lodge an ejahar. She admitted that in the first ejhar lodged 

by accused Jatin Das, she and her husband were implicated as accused 

persons and after 3/ 4 days of her return from Guwahati, she lodged 

another FIR (Ext. 1) on 12-05-10, at 3 p.m. She again stated that after 

she lodged the ejahar, Ext.1, I/C of Bebejia Out post wrote another 

ejahar on her behalf and obtained her signature thereon but said ejahar 

is not available. She admitted that regarding the occurrence she filed 3 

ejahars.She further stated that at the relevant night before the 

occurrence, all the four persons including the accused at around 12.30 

mid night visited their house which was a Bohag Bihu day and sat in the 

drawing room. All the four persons and deceased consumed alcohol in 

the drawing room while she and her two sons were also present at 

home.  

 She denied the defence suggestion that on the night the accused 

visited their house at around 10/10.30 p.m. and thereafter consuming 

alcohol with Mitali returned to their respective houses. She admitted 

that after the incident on that night, she did not take help of neighbours 

Jayram Bora and Khagen Bora and on the following day she informed 

about the incident to her elder sister Bhadreswari. She admitted that 

she did not state before police that she was waiting on the outside 

verandah as her youngest son did not return home. She also did not 

state before police that Kartik, Siba, Babu and Chunuka arrived at their 

house and they enquired her about Mitali to which she replied that she 

was sleeping and then Kushal entering into the bed room of the 

deceased, administered her alcohol forcibly. She also admitted that her 

husband is habituated to drinking alcohol outside the house. She further 

admitted that after death of the deceased, the landed property of the 

deceased has been mutated in her name and the remaining land of 2½ 

bighas is also to be mutated in her name.                            

11.   PW 3- Sri Bulen Bora, the neighbour of the deceased, knew 

nothing about the incident. PW 4 – Sri Chandra Neog, another 
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neighbour heard from villagers on the following morning that the 

deceased  Matuli Das committed suicide at her home but he did not 

hear any commotion at the relevant night in the house of the deceased.      

12.    PW 5- Sri Jogeswar Borah, the Govt. Gaonburah who turned 

hostile, deposed that on the following day knowing from the villagers 

that the deceased committed suicide by pouring kerosene oil at her 

home, he rushed to the house of the deceased but found the house 

under lock and key and on enquiry, heard from the villagers assembled 

there that Matuli Das committed suicide by applying kerosene oil.    

 During cross-examination by prosecution, this hostile witness 

admitted the land dispute between the accused persons and the 

deceased.  

 During cross-examination by defence, he stated that at the 

relevant night the matter was not known even to the adjacent residents 

of the deceased. He stated that the land dispute between the brothers 

and sisters of the deceased‟s family ended with the partition with 

intervention of villagers. The Govt. Gaonburah also stated that after 

personal enquiry, he came to know that the deceased committed suicide 

by pouring kerosene oil herself.    

13.    PW 6 – Smt. Bhadreswari Bora @ Bhadrawati, the elder sister of 

the deceased, deposed that as her deceased sister Mitali Das and 

another sister Moini Das were unmarried, hence their father had given   

2½ bighas of cultivable land and 4 kathas of land suitable for residing 

but after death of their parents, the accused persons claimed the said 

land for which a dispute arose between them. Sometimes, the accused 

persons assaulted both her sisters. Deceased was working as a Home 

guard at Rangapara Police station and at the relevant time she came 

home on leave for enjoying Bohag Bihu. Mitali and Moini lived together 

in one house. She heard that on the relevant night of occurrence, the 

accused Siba Das, Kushal Das and 4/5 others forcibly administered 

alcohol to the deceased and thereafter she was forcefully ousted from 

the house to the backyard of their house and set fire to her by pouring 
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kerosene oil there. She further deposed that after the incident, her 

sister Moini took Mitali to Mission Hospital but as she was not admitted 

there, Mitali was taken to Civil Hospital wherefrom she was taken to 

Guwahati Medical College Hospital, Guwahati. Hearing the incident, she 

went to GMCH and stayed with Matuli for about 10/12 days. She stated 

that during treatment at GMCH, Matuli talked with her well and reported 

her that accused Jatin Das and Kushal Das forcibly administered her 

alcohol and ousting her from the house, poured kerosene oil upon her 

and set on fire at the back yard of the house.  

   During cross-examination, she admitted that after the death of 

Matuli, the land left by Matuli has been mutated in her name and her 

sister Moini Das. This witness also admitted that before the police, she 

stated that though the names of Kushal, Babu and Dharmendra were 

mentioned in the FIR but she requested police to drop their names 

because they were innocent. According to her at the time of incident 

accused Jatin Das was in his house at Kolibari.      

14.    PW 7 – Dr. Deep Kr. Deka, the then Surgeon, Deptt of Surgery, 

GMCH, Guwahati, deposed that one patient namely, Matuli Das was 

admitted in the hospital and on 22-04-2010 statement of Matuli Das   

was recorded in Assamese language by Dr. Suman S. Saikia in presence 

of himself and sister-in-charge Kola Lima Devi. He proved the statement 

made by deceased Matuli Das as Ext. 2.   

      During cross-examination, he stated that he did not remember 

the time of recording the statement. At the time of recording statement   

except himself, Dr. Suman S. Saikia and sister-in-charge Kola Laima 

Devi, none was present. He also admitted that there is no mention in 

the dying declaration about the fitness of the patient or who recorded 

the statement.    

15.    PW 8 – Sri Achyut Deka, the then ASI of Bhangagarh Police 

station, stated that on receipt of an information about the death of 

Matuli Das at GMCH, Guwahati on 27-04-2010 at around 12.30 p.m. he 
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went to GMCH and conducted inquest over the dead body of Matuli Das 

in presence of witnesses vide Ext. 3.        

16.      PW 9 –Smti Kola Laima Devi, the then staff Nurse of GMCH, 

deposed that Dr. Suman Saikia recorded the dying declaration of Matuli 

Das and took thumb impression of the deceased in her presence. She 

proved her signature in the dying declaration Ext. 2(2). 

   During cross-examination she admitted that she did not 

remember the name of the doctor who recorded the statement. She 

also did not remember if she was present at the time of recording the 

dying declaration. She also did not remember the contents of the dying 

declaration.      

17.      PW 10 – Sri Someswar Dadhara, one of the Investigating Officer,   

recorded the statement of witnesses- Jogeswar Borah and Bhadreswari 

Borah, arrested the accused Rikheswar Das and Gonesh Das and 

submitted charge sheet against the accused Jatin Das, Gonesh Das and 

absconder Kushal Das vide chargesheet Ext. 6.  

  He confirmed the statement of hostile witness Jogeswar Borah, 

the Goanburah, who before him stated that on the day of occurrence 

the accused got together and administered liquor to the deceased and 

when the deceased became unconscious, she was set fire by pouring 

kerosene. He also confirmed that witness Jogeswar Borah stated before 

him that deceased was murdered by Jatin Das, Rikheswar Das, Gonesh 

Das and Siba Das. He proved the relevant statement of Jogeswar Borah 

made before him vide Ext. 7(1).  

18.   PW 11 SI Dilip Kr. Saikia, the Investigating Officer, deposed that 

on 19-04-2010 while he was posted as I/C of Bebejia Police Out post, 

one Moini Das verbally informed that at the instigation of her elder 

brother Jatin Das and Gonesh Das and others, the victim Matuli Das was 

compelled to burn herself at 12.OO midnight due to land dispute as a 

result of which she sustained burn injuries and was taken to Tezpur Civil 

Hospital and then to GMCH. Accordingly, he made the GD entry No. 333 

dated 19-04-2010. He also sent a requisition on 20-04-2010 to GMCH 
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for recording the statement of the injured Matuli Das who was under 

treatment at GMCH. He visited the place of occurrence, recorded the 

statement of witnesses, namely Moini Das, Anku Hazarika, Chandra 

Neog and Bulen Borah and drew up the sketch map vide Ext. 8. On 12-

05-2010 Moini Das lodged an ejahar which he forwarded to the O/C 

Tezpur PS for registering a case. Accordingly, O/C Tezpur PS registered 

the case u/s 448/306/34 of IPC and entrusted him to investigate the 

case. He arrested the accused Jatin Das and thereafter he was 

transferred. 

  During cross examination he proved the certified extract copy of 

GDE No. 333 dated 19-04-2010 vide Ext. A. He admitted that on the 

basis of said GDE, he visited the place of occurrence, recorded the 

statement of witnesses and drew up the sketch map of the place of 

occurrence. He admitted that he received the FIR on 12-05-2010 

wherein it is mentioned that the accused persons consumed liquor till 11 

p.m. and then left the place. He further stated that in Ext. A it is 

mentioned that on 16-04-2010, the victim attempted to commit suicide 

by pouring kerosene oil.      

19.    PW 12, Dr. Dipak Kr. Das conducted autopsy on the dead body 

of Mitali Das  on 27-04-2010 in reference to Bhangagarh PS GDE Case 

No. 851 dated 27-04-2010 and found the following:  

Injuries: 

          Dermal and epidermal burn injuries present on whole body 

except perineum and both feet, all burn area are covered with 

unhealthy granulation tissues, foul smelling discharge and dressing 

materials. Area of reddening present at places over margin of burn 

wound. Burn are of 1st to 4th Degree and total body surface area burn 

are approx 98%. 

 No ligature mark detected on neck.  

 Cranium and spinal canal: 

 Scalp – partially burnt. Skull - vertebrae healthy. Membrane- 

congested. Brain - congested. Spinal cord was not examined.  
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Thorax : 

 Wall –as described burnt, ribs & cartiledge – healthy. 

 Pleurae, Larynx, trachea and both lungs were congested.  

 Heart healthy and contains liquid blood approx 150ml. Vessels – 

healthy. 

Abdomen : 

 Wall as described burnt, peritoneum, Mouth pharynx, 

oesophagus are all congested. Stomach mucosa – healthy and empty. 

 Small intestine healthy and contains fluidy materials. No 

suspicious smell detected. Large intestine mucosa healthy and contains 

faeces and gases. Liver, spleen, Kidney – all congested. Bladder 

mucosa- congested and empty.    

          Disease, deformity, fracture, dislocation not detected.  

  The doctor opined that the cause of death was due to shock 

resulting from antemortem burn injuries sustained. Total body surface 

area burnt approx 98% and approximate time since death is 10–20 

hours. He proved the Post-mortem report as Ext. 9 

 In cross-examination, he admitted that with 98 % burn injury, a 

person can speak. 

20. In the case, it is in evidence that after 3 months of marriage the 

informant Moini Das with her husband and five children used to reside 

with the deceased Mitali in their parental house and their elder brothers 

resided separately. It is also in the evidence of Moini Das (PW 2) and 

Bhadeswari Das @ Bhadrawati (PW 6) the sisters of the deceased that 

their parents gave the landed property in the name of unmarried Mitali 

Das but after the death of father, the brothers asked Mitali to vacate the 

land intending to grab the same. In the FIR, PW2, the informant sister 

of the deceased alleged that on the day of incident, at mid night in 

conspiracy of accused Jatin Das, accused Kushal Das, Babu, Siba and 

Dharmendra came to the house of the deceased and consumed alcohol 

with the deceased till 11 p.m. and thereafter, Mitali was found ablazing 

in the backyard of the house. But in evidence, the informant stated that 

Kushal, Babu, Siba and Chunuka in drunken state came to their house 
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at midnight and at first accused Kushal entered into the bed room of the 

deceased to have alcohol and thereafter, the other two accused 

entering into the room forced the deceased to have alcohol. She did not 

clearly state amongst other three who were the other two who following 

Kushal Das entered into her bed room. In evidence, the informant did 

not allege that Jatin Das and Ganesh Das also came to their house on 

the night. Though PW 2 who was present at home in deposition, stated 

that the accused persons with the deceased consumed alcohol in the 

bed room of the deceased but during cross she stated that all the four 

persons and deceased consumed alcohol in the drawing room while PW 

2 and her two sons Dipankar and Simanta were at home. PW 1 

Ankumoni Hazarika, the neighbour of the deceased, on being informed 

by PW 2 when reached the house of the deceased had seen PW 2 and 

her two sons, Dhan Das and Maina Das @ Simanta and on enquiry, they 

told him that the deceased Mitali Das who was unmarried committed 

suicide. So the evidence of the sister of the deceased herself is that the 

deceased committed suicide by setting her fire.  PW 4, the neighbour 

and PW 5, the Goanburah who turned hostile claimed that the deceased 

committed suicide at home. Presence of the accused Kushal Das in the 

house of the deceased on the night though supported by PW 2 but 

according to PW 6, another sister of the deceased requested police to 

drop the name of Kushal Das, Babu and Dharmendra being innocent. 

She also negates arrival of accused Jatin Das to the house of the 

deceased. So presence of accused Jatin Das and Kushal Das in the place 

of occurrence is doubtful as per version of the sisters of the deceased 

(PW 2 and PW 6). Again the statement of the elder sister of the 

deceased (PW 6) that on the relevant night accused Siba Das, Kushal 

Das and 4/5 others forcibly administered alcohol to the deceased and 

thereafter forcefully ousting her from the house to the backyard of their 

house, set her fire by pouring kerosene oil was not corroborated by PW 

2 who reported PW 6 first about the incident that to on the next day. 

PW 6 also claimed that the deceased in hospital reported her that 

accused Jatin Das and Kushal Das forcibly administered her alcohol and 

then forcing her out of the house, poured kerosene oil upon her and set 
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her fire at the back yard of the house. Had the deceased before death 

reported her that Jatin Das also came, why in deposition she did not 

implicate him. It is also unbelievable that if on the night any one set fire 

to the deceased at the very back side of their house, where her sister 

Moini Das and her two sons were present, why they had not seen the 

incident. On the other hand when Moini Das once stated that at the 

time of incident her two sons Babu @ Dipankar and Moina @ Simanta 

went outside to participate in “Husori” but in cross-examination she 

asserted their presence at home at that time. The most vital as well as 

natural witnesses being sisters of the deceased discredited themselves 

by their contradictory statements.   

21.   In the instant case, the prosecution story also rests on the dying 

declaration of the deceased which was proved as Ext. 2. The alleged 

dying declaration was made on 22-04-2010 by the deceased before  Dr. 

Deerp Kr. Deka (PW 7) and nurse Kola Laima Devi (PW 9) at GMCH. In 

dying declaration, the deceased stated that the accused persons left her 

house at 10.10 p.m. but neither she nor any other witnesses noticed the 

time when she was ablazed. The deceased made the statement that on 

the night of 16-04-2010 at 9.30 p.m. Kushal Das, Jatin Das, Ganesh Das 

and Kartik Das coming to their house forcefully administered her alcohol 

and thereafter left their house at around 10.10 p.m. and after that when 

she went outside to attend nature‟s call, somebody poured kerosene on 

her body from back side and set fire but due to darkness she could not 

recognize the person. So, her statement before death shows that she 

could not recognize the person who set her fire. As per medical 

evidence, the death was caused due to 98% burn injuries and with 98% 

burn injury a person can speak. So even if it is accepted that the 

deceased made dying declaration before her death but her statement 

clearly shows that she implicated none who set her fire. Further though 

in the alleged dying declaration the deceased implicate both the present 

accused persons and two others, but her sisters PW 2 and PW 6 made 

contradictory version as discussed above. PW 9, in whose presence the 

alleged dying declaration of the deceased was recorded by doctor, 

stated that she neither remember the name of the doctor who recorded 
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the dying declaration nor what statement was made by the deceased. 

PW 9 is none other than a nurse. If anyone made dying declaration 

before her it is unbelievable that she would forgot it. Surprisingly PW 9 

also stated in her testimony that she did not remember whether she 

was present at the time of recording dying declaration. In Ext. 2, the 

dying declaration there is no endorsement as to who obtained the 

thumb impression of the deceased. The alleged dying declaration was 

made on 22-04-2010 and the deceased died after 4 days. If the 

deceased had made any dying declaration before PW 6, involving the 

accused persons, there was no reason for PW 6 to withhold such vital 

information from PW 2 who lodged the FIR. When deceased died on 26-

04-2010 due to burn injury, silence of PW 2, the informant about dying 

declaration in FIR dated 11-05-2010 as well as in evidence raises doubt 

about the veracity of the evidence of PW 6 with regard to dying 

declaration. There is no medical evidence that the deceased was 

mentally and physically fit to make such a statement after receiving 

98% burn injury. The evidence of the sisters of the deceased (PW 2 and 

PW 6) and dying declaration of the deceased creates doubt about the 

presence of accused Jatin Das and Kushal Das in the place of 

occurrence as discussed above. In FIR no disclosure has been made 

about dying declaration. Withholding of such vital information from FIR 

which is a vital disclosure involving the accused persons raises doubt as 

to whether the deceased had made such declaration. In view of the 

above, the evidence of PW 6, PW 7 and PW 9 lacks corroboration and 

the evidence regarding dying declaration is not found reliable and 

trustworthy.  

22.  In the case the FIR and evidence available on record shows two 

prosecution story, once alleged that she committed suicide whereas 

evidence of PW 6 coupled with the dying declaration made by the 

deceased shows that she was murdered by setting her fire. Though PW 

6 claimed that the deceased told her that Jatin Das and Kushal Das 

poured kerosene oil upon her at the back yard of the house but the 

deceased herself in dying declaration did not implicate them and PW 2 

and PW 6 gave contradictory statement regarding coming of the present 
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accused persons Jatin Das and Kishal Das to the house of the deceased 

on the very night.   

23.  That apart, the informant Moini Das (PW 2) herself admitted that 

regarding the incident she lodged 3 FIRs, at first accused Jatin Das filed 

an FIR while the deceased was undergoing treatment at GMCH. On 

receipt of the said FIR, GDE No. 333 dated 19-04-2010 was made which 

was proved by defence as Ext. A. As per Ext. A, the deceased used to 

reside in her paternal property and after some days her another married 

sister also used to reside with her but on 16-04-2010 at 11/12 mid night 

the deceased herself applying kerosene oil upon her body attempted to 

commit suicide. Thereafter, the informant of this case lodged the 2nd 

(Present) FIR. The informant further stated that lastly the Incharge of 

Bebejia Out Post wrote another ejahar on her behalf and obtained her 

signature thereon. But the first and last ejahar were not available in the 

record.   

24.  It is also evident that after the death of the deceased, PW 2 

Moini Das with her husband and children used to reside in the house of 

the deceased and the land where the deceased resided, was mutated in 

the name of Moini Das (PW 2) and PW 6 and  also going to mutate 2½ 

bighas land of the deceased in the name of PW 2 which shows their 

interest over the property of the deceased. When Moini Das and her two 

sons Dipankar and Simanta were present at the place of occurrence and 

presence of the present two accused persons in the place of occurrence 

at the time of incident was doubtful as discussed above, it cannot be 

said that none other than the present accused persons committed the 

offence. The conduct of Moini Das that on the very night she did not 

inform the neighbours and her other brothers and sisters about the 

incident is itself a suspicious one. Further, according to Moini Das on the 

night Kushal Das along with Babu Koch, Siba, Chunuka came to their 

house in drunken condition but PW 6 did not implicate Babu Koch and 

Chunuka. Even if it is accepted that the present accused persons came 

to the house of the deceased but there is also no cogent evidence as to 

when they left the place and when the alleged fire took place. Though 
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the informant claimed that due to land dispute with the accused 

persons, the deceased compelled to commit suicide but there is no iota 

evidence that the accused persons intentionally instigated or aided the 

deceased to commit suicide. Further the incident occurred on 16-04-

2010 and the deceased died on 26-04-2010 whereas the FIR was 

lodged on 11-05-2010. No explanation was present for this long delay in 

filing the FIR and it creates doubt.    

25.  The evidence adduced by the prosecution side in the case in 

hand is neither fully established nor consistent with the hypothesis of 

the guilt of the accused persons. Situated thus with the discrepancies in 

the evidence of the witnesses on material particular, they cannot be 

believed. If PW 2 and PW 6 are not believed, there remain no 

substantive evidence regarding involvement of the accused persons. 

None of them could have been held liable for commission of offence u/s 

302 of the IPC or section 306 of the IPC and they are entitled to benefit 

of doubt.    

26.  Accordingly, accused Jatin Das and Kushal Das are acquitted on 

benefit of doubt from the charge u/s 302/34 of the IPC and set them at 

liberty forthwith. Their bail bonds shall remain in force till next six 

months.     

27.  Judgement is pronounced and delivered in open court under the 

Seal and signature of this Court on the 1st day of July, 2019.  

 

  

           ( I. Barman ) 

(SESSIONS JUDGE 
  SONITPUR : TEZPUR 

  Dictated and corrected by me 

 

 

(I. Barman) 
SESSIONS JUDGE, 

SONITPUR :: TEZPUR. 
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A P  P  E  N  D  I X 

Prosecution witnesses. 

PW 1    :  Sri Ankumoni Hazarika 
PW 2   : Sri Moini Das, informant. 
PW 3   : Sri Bulen Bora, 
PW 4   : Sri Chandra Neog 
PW 5   : Sri Jogeswar Borah 
PW 6   : Smti Bhadreswari Bora @ Bhadrawati 
PW 7   : Dr. Deep Kr. Deka, M.O. 
PW 8   : Sri Achyut Deka, I.O. 
PW 9   : Smti Kola Laima Devi 
PW10   : Sri Someswar Dadhara, I.O. 
PW 11   : Sri Dilip Kr. Saikia, I.O. 
PW 12   : Dr. Dipak Kr. Das, M.O.  
 

Documents Exhibited by prosecution. 
 

Ext. 1   : Ejahar 
Ext. 2   : Dying declaration of the deceased. 
Ext. 3   : Inquest report. 
Ext. 4   : Dead body challan. 
Ext. 5   : Command letter.   
Ext. 6   : Charge sheet 
Ext. 7   : Case diary. 
Ext. 8   : sketch map 
Ext. 9   : post mortem report.  
 

Documents Exhibited by defence 

Exhibit A  : GDE NO. 333 dated 19-04-2010 

 

 

       ( I. Barman ) 

     SESSIONS JUDGE 
         SONITPUR : TEZPUR 

 

 


