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IN THE COURT OF ADDL. SESSIONS JUDGE (FTC), SONITPUR AT TEZPUR 
 

SESSIONS CASE NO.  :-  26 of 2019 
             (Under Section 376/511 of  
             IPC, arising out of GR 4714 of 2017) 
             
Present     :-  R. Baruah 
      Addl. Sessions Judge (FTC),  

Sonitpur, Tezpur. 
 

Prosecutor     :- State of Assam 
 
       -Vs- 
 
Accused    :-  1.Md Abdul Kalam, 
       S/o Nur Hussain,  
       Resident of No.1 Bosasimolu, 
      PS – Dhekiajuli 
      Dist- Sonitpur, Assam 
 
Date of framing charge  :- 06-03-2019. 
 
Date of Recording Evidence   :-  03-04-2019, 15-05-2019. 
 
Date of examination of accused u/s  :-  31-05-2019. 
313 of Cr.P.C. 
 
Date of Argument    :-  31-05-2019. 
 
Date of Judgment    :-  21-11-2019. 
 
Counsel of the Prosecution  :-  A Baruah & J Baruah,  
      Addl. Public Prosecutors, 
      Tezpur. 
 
Counsel for Accused   :-  N Uddin, M Rahman, F Islam, R Ali,  
       Ld Advocate.   
    

J U D G M E N T 

 

1.   In this case accused Md Abdul Kalam is put for trial for the 

allegation of charge under Section 376/511 of Indian Penal.  

 

2.   The prosecution case in brief is that on 20-11-2017 the informant 

lodged ejahar before Singri Out Post alleging inter alia that on 15-11-2017 at 
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around 12 AM at night accused entered into her house and attempted to rape 

her in absence of her husband. It is also mentioned that at that time her sister-

in-law was also sleeping with her and as they raised hulla, the neighboring 

people arrived and then the accused fled away from the spot. As she was waiting 

for a decision by the villagers, the delay occurred in filing the FIR. 

 

3.  On receipt of the FIR, the I/C Singri Out Post made GD Entry No 

296 dated 20-11-2017 and forwarded the same to OC, Dhekiajuli PS for 

registration. Accordingly, OC, Dhekiajuli PS registered the same as Dhekiajuli P.S. 

case no. 1062/2017 u/s 376/511 of IPC and endorsed the same for investigation. 

Police after completion of investigation, submitted charge sheet against the 

accused Md Abdul Kalam under 376/511 of IPC and laid the same before the 

learned CJM, Sonitpur, Tezpur for trial. Accordingly, the learned CJM, Sonitpur, 

Tezpur transferred the case to the Court of learned JMFC, Tezpur for trial. Since the 

offence is triable by the court of Sessions, the same was committed to the Court 

of Sessions after furnishing the relevant copies under the provisions of Cr.P.C. 

 

4.   On appearance of the accused and after hearing the learned 

Advocate for both the sides, charge framed under Section 376/511 of IPC against 

accused Md Abdul Kalam. The above offense read over and explained to the 

respective accused to which he pleaded not guilty and claimed to be tried.  

 

5.   To substantiate the case, prosecution has examined as many as 

8(eight) nos. of witnesses including the victim namely 1.The victim “X” (name 

not mentioned in this judgment for the sake of maintaining confidentiality) 

(PW1), 2. Miss Narjina Khatoon (PW2), 3.Msstt Rohima Khatoon (PW3), 4.Md 

Abdul Kadir (PW4), 5.Md Jakir Hussain (PW5), 6.Md Jainaluddin (PW6), 7.Md 

Babul Islam (PW7)  and 8. Sri Toseswar Baruah (PW8). 

 

6.   Statement of accused is recorded under Section 313 of CrPC. The 

defence plea is of total denial and declined to adduce defence evidence. 
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7.   I have carefully gone through the record of the case and heard the 

learned Counsel for both the sides. 

 

 8.   The points for decision in this case are –  

(1) Whether the accused on 15-11-2017 at 
around 12 O’clock night at No.1 Bosasimolu 
under Dhekiajuli PS attempted to commit 
rape on the informant/victim “X”? 

 
  

Discussion, Decisions and reasons for decision: 

 

9.   Before appreciating the evidence, I am of the opinion that the 

evidence so adduced by the prosecution witnesses needs to be reflected.  

 

10.   PW1 the victim of this case stated that she is the informant of this 

case. The incident occurred one night in the month of November, 2017. At that 

time she was sleeping in her home. At around 12.00 midnight accused entered 

into my house by crossing over the door and attempted to rape her. At that time 

her sister-in-law was also sleeping with her as my husband was not at home. He 

went for fishing. She and her sister-in-law raised alarm and then the accused fled 

away. Hearing their scream, her parents-in-laws and neighboring people arrived. 

Villagers assured to settle the matter, but, that was not done. Thereafter, she 

lodged the case. Police brought her for medical examination. Ext.1 is the ejahar 

and Ext. 1(1) is her signature.  

  In cross examination PW1 said that her residential house is a katcha house. 

The door of the house is made of wood. There are three houses in the same 

campus. One of the house is used by her father-in-law, one is used by her mother-

in-law and her three sister-in-laws. All the three houses are adjacent to each other. 

Her house is adjacent to the house of accused which is at a distance of about two ft 

only. They have visiting terms with the house of accused. Presently, father-in-law 

used to go to the house of accused. There are 4 -5 houses in the campus of the 

house of accused with family. On the day of incident, the elder sister of accused 

Ranjuma KHatoon was admitted at GMCH. She cannot say if the accused was at 



P a g e  | 4 

 

Guwahati or not. She cannot say whether accused donate blood to his sister on the 

day of incident or not. Accused entered into her house by jumping over the door.  

 She denied that she falsely concocted story that accused entered into her 

house by jumping over the door. As she raised hulla, initially her parents-in-laws 

came and she narrated them about the incident. Her parents-in-law might have seen 

running. Neighbor Zakir Hussain and others came and she narrated the incident to 

the people. She denied that she did not state that accused entered into her house. 

The house of Zakir is near the house of accused. Accused entered into the house by 

switching off the Main Switch of Light, as such there is no focus of light when she 

switch on the light. She has not seen the accused switching off the Main Switch. She 

is not aware if there is any dispute between the family of accused and her family 

regarding the boundary of land. She denied that her father-in-law conspired and 

lodged this false case through her, that her father-in-law demanded Rs.50,000/- from 

the accused for settlement of this case and on failure, this case was lodged.  

She said that later on accused gave money by stating that case is to be 

withdrawn by her, but, she refused the proposal.  

She denied that on the day of incident accused after giving blood to his sister 

sleeping in his house. She saw the accused by her own eyes. She further denied that 

she deposed falsely as per instruction of her father-in-law, that as the incident is 

false, hence, delay occurred in lodging the FIR. 

The family member of accused lodged a case against them which is pending. 

But, she cannot say in which Court the case is pending.  

 

11.    PW2 said that the informant is her sister-in-law. She knows the 

accused. The incident took place on 10th day, 2017. She forgot the month. On that 

day her brother went for fishing. At night he was not available in the house. She 

slept with her sister-in-law. At 12 midnight accused entered into the room of her 

sister-in-law over the door and dragging and pulling her sister-in-law. She noticed 

and started shouting, then, the accused fled away. Hearing hulla, her parents and 

neighbors came.  

  During cross examination the PW2 said that it was dark at that time. When 

the bed starting shaking she started shouting. She denied that accused did not enter 

into their house. She denid that she did not mentioned the name of the accused to 
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her parents. She could recognize the accused clearly. She address the accused as 

Kaka. Earlier she used to visit the house of accused and after the incident, she 

stopped visiting his house. She denied that she was sleeping and did not noticed the 

incident,  that no incident occurred as narrated by her. Later on many villagers came. 

Zakir Hussain, Anowara, Ayesha and many people came. She denied that she didi not 

said before the people that she saw the accused. She denied that for the first time 

she state that she noticed the accused. She denied that as taught by her father, she 

is saying that she saw the accused.  

  The incident occurred on 10-11-2017. Earlier, there was no dispute between 

them. She denied that she has deposed falsely.  

  

12.   PW3 said that the informant is her daughter-in-law. She knows the 

accused. The incident took place about one year back at around 11.00 PM. At 

that time she was sleeping. After hearing alarm/hulla of her daughter she came 

out and saw the accused passing by. She came to know that accused entered 

into the room over the door and was pulling her daughter-in-law. Hearing the 

hulla, nearby people came to the place. 

  During cross examination she said that her daughter-in-law has got no 

children. She got married about five years back. The room of her daughter-in-law 

is adjacent to her room. After hearing hulla, she along with her another daughter 

came out. At that time there was light. Her house is adjacent to the house of 

accused. The father of accused addresses her as „Mami‟. At present there is no 

visiting terms with them.   

  She denied that she stated falsely that there is no visiting terms with the 

house of accused, that she saw the accused coming to her house, that she along 

with her husband conspired and prepared a false case against the accused, that 

on the day of incident accused never came to her house nor was pulling her 

daughter-in-law. On the day of incident, her son went for fishing. She further 

denied that they in order to take money from accused and attempted to drive 

away her daughter-in-law by lowering her reputation. She denied that there is no 

dispute regarding the boundary of land, that her daughter-in-law did not disclose 

the name of accused, but, they only taught the name of accused, that they also 
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taught her daughter to disclose the name of accused, that the case was filed 

against the accused by her daughter-in-law due to previous enmity and she has 

deposed falsely, that she filed this false case in order to defame her daughter-in-

law.  

 

13.   PW4 said that informant is his daughter-in-law. About 8-9 months 

back at around 12.00 O‟clock night his daughter Narzina made hulla and then he 

came out and saw that accused running away. His daughter informed him that 

accused entered into the room of her sister-in-law and pulling her clothes. His 

daughter-in-law also told him that accused was pulling her. Both of them said that 

accused entered from over the door. After hearing hulla, neighboring people along 

with the family members of accused came.  

  In his cross-examination PW4 said that earlier they have visiting terms with 

the family of accused. At present there is no visiting terms with them. He did not see 

what happened in the house of his daughter-in-law.  

  He denied that he stated falsely that he saw the accused. His daughter was in 

the courtyard at that time. There was light outside. There was moonlight. His 

daughter and daughter-in-law said the same fact. He denied that his daughter did 

not noticed anything. As it was night, he went for sleep after the incident. At that 

time, neighbor Zakir and the ladies of family of accused arrived. Police was informed. 

He did not go to file ejahar. No meeting called in the village regarding the incident.  

  He denied that for the incident he demanded Rs.50,000/- from the accused 

and he declared that he will not keep the daughter-in-law. He further denied that the 

case was filed against the accused only to defame his daughter-in-law and to drive 

her away, that he deposed falsely before the court, that his daughter did not disclose 

the name of accused, that he taught his daughter to disclose the name of accused.  

 

14.   PW5 said that he knows the accused and the informant. The incident 

took place about 3-4 months back. At around 12 O‟clock night Abdul Kadir called him 

from his house and told that one person entered into the room of his daughter-in-

law. He came to the place and enquired from the daughter-in-law, then the 

daughter-in-law said that one person entered into her room, but, she cannot 

recognize the person who entered into her room. On the next day, the informant said 
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that accused entered into her room and attempted to rape her. Abdul Kadir asked 

him to settle the matter. Accused disclosed that he has not committed any incident. 

Father of accused wanted to give Rs.5000/- in the meeting, but, the informant 

demanded Rs.50,000/-. Thereafter, the case was filed. Accused admitted that he 

entered into the house of informant.  

 During cross-examination PW5 said that there are house of accused and 5 to 

6 houses between his house and the house of Kadir. He used to visit the house of 

Kadir. The families of the informant and the accused reside over government land. 

There was land dispute between them earlier, which was settled. At night Kadir did 

not mentioned name of anybody. The daughter-in-law and daughter of Kadir did not 

mention name of anybody at night. Sometime thief used to comt to thevillage. He 

knows the accused well. He knows that on the day of incident accused gave blood to 

his sister at Guwahati. In the morning it was mentioned. Family members of accused 

also came at night. He did not visited the house of accused at night. Kadir declared 

that they will not keep his daughter-in-law and after taking money he will send her 

away. Kadir asked his daughter-in law to seek money. On the next morning Kamal 

confessed before them. The PW5 denied that the accused never on the next morning 

admitted in present of the villagers. PW5 denied that he falsely said that on the next 

morning the accused admitted in presence of the villagers. Police recorded his 

statement. He denied that he falsely said that in the next morning the informant and 

Kadir mentioned the name of the accused. He did not remained at the place of 

occurrence for long at night. Every members of family of the accused came to the 

spot. Presently also the informant request for settling the matter. 

 

15.  PW6 said that he knows the informant and accused. The incident took 

place about 1-2 years back. On the next day of incident, at around 10.00 AM his 

uncle Kadir called them. A meeting held and in that meeting accused admitted that 

he entered into the house of informant at night. Kadir told before him that on the 

previous night he noticed accused entering his house. 

  In his cross-examination he said that he did not see the incident personally. 

He only heard about the incident. He denied that accused never admitted his guilt, 

that informant and Kadir did not state him that accused entered into the house of 

informant, that he deposed falsely as taught by the informant, that he deposed 
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falsely for the sake of informant and Kadir as they are his relatives.    

 

16.  The PW7 said that the informant is his wife. The incident took place 

about one year back. On the day of incident at night he went for fishing. In the 

morning at around 8.00 AM he came to know that at night accused entered into his 

house and attempted to rape the informant. As she raised alarm, accused fled away. 

His parents came out and saw the accused.  

  In his cross-examination, he said that their house is situated near Orang 

Forest. At night the animals of the forest come near the house. Accused is his 

nephew. There is visiting terms in between them. He denied that there is no blank 

space over the door of his room. 

  He denied that his family did not state before him regarding the incident and 

also not disclosed the name of accused, that his parents stated falsely that they have 

seen the accused, that he and his father conspired and falsely filed this case, that in 

order to drive away his wife the case was filed falsely. He said that he has got no 

child. He further denied that due to settlement of the case, they have demanded 

money from the accused. 

 

17.  PW8 the IO of this case said that on 20.11.2017 he was posted as I/C 

Singri Police Out Post Under Dhekiajuli P.S. On that day informant “X” filed FIR at the 

Post stating that on 15.11.2017 at around 12 AM accused entered into her house 

and attempt to rape her. The FIR received Vide GDE No. 296 dtd. 20.11.2019 and he 

forwarded the FIR to the Dhekiajuli P.S. for registration and he started investigation. 

Ext. 1 is the FIR. On 22.11.2017 he visited the place of occurrence. He recorded the 

statement of witnesses and drew the sketch map of place of occurrence. Ext. 2 is the 

sketch map of place of occurrence. The informant was sent for medical examination 

with lady constable. He attempted to arrest the accused but could not find. He 

collected the medical examination report of the informant/victim. He made various 

attempts to arrest the accused but could not arrest him as he was absconding. In 

the mean time he was transferred from the post and hence he handed over the case 

diary to the O/C, Dhekiajuli P.S. It is seen from the case diary that the subsequent 

I.O. also made attempt to arrest the accused but could not succeed and the charge-

sheet is submitted showing the accused absconder. Ext. 3 is the charge-sheet and 
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Ext. 3 (1) is the signature of Prasanna Saharia (S.I.), which he knows.  

During cross examination by defence, he said that he visited the place of 

occurrence after 7 (seven) days. There is a gap above the front door of the house of 

informant. He has not taken photograph of the said door during investigation. The 

place of occurrence is about 4 kilometer from the Singri Police Out Post. He denied 

that he has not recorded statement of independent witnesses during investigation, 

that he has not conducted the investigation properly. 

 

18. In the present case the prosecution has examined the victim and five 

relatives of the victim. It is an admitted principle that evidence of relatives of victim 

cannot be rejected merely because they may tend to support the victim. The 

evidence of the relatives can also be valued, if their presence at the spot is natural. 

The incident allegedly took place at night i.e when the victim was sleeping inside the 

house. On raising alarm by the victim and PW2 the other family members came out 

of their respective rooms. Thus the PW3, PW4 are natural witnesses. It is to be seen 

whether they corroborate to each other and other evidences led by the prosecution.  

 It is to be kept in mind while analyzing the evidences of relatives that some 

extra caution needs to be maintained. The PW1 and PW2 said that the accused 

entered from the upper portion of the door of the house. From their evidence, it is 

not clear from which side the accused may had made his exit. The PW1 said that the 

house of the accused is 2 feet away from their house. The PW1 and PW2 said that 

when they raised alarm, the accused fled away. In cross examination the PW1 said 

that when she raised alarm, first her parents-in-law came out and they may notice 

the accused running away. This shows that first the PW1 came out of the room and 

thereafter the PW3 and PW4 came out. The PW3 and PW4 are the parent-in-law of 

the PW1. The PW3 said that when she came out she noticed the accused passing by. 

The PW4 said that he noticed the accused running away. It is to be reflected 

whether a miscreant will just walk after the incident or run-away the 2 feet distance?  

It is unbelievable that the accused remained near the courtyard of the PW4 and 

when the PW3 and PW4 came out, the accused covered two feet distance to reach 

his house. The PW4 said in cross examination that his daughter was at the courtyard 

and shouting. This proves that prior to coming out of the PW4 from the room, his 

daughter was available at the courtyard.  
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19. The victim (PW1) said that the accused attempted to rape her while she was 

sleeping. The PW1 said that accused entered into the house by switching off the 

Main Switch of light, as such there is no focus of light when she switch on the light. 

She has not seen the accused switching off the Main Switch. The PW2 said that it 

was dark at that time and added that she clearly recognize the accused. The PW3 

said that lights were on. The PW1, PW3 and PW4 mentioned that at night itself the 

PW5 and other members of the family of the accused came to the spot. The PW5 

said that at night the victim and other members of the family did not mention the 

name of the accused but in the morning they said that it was the accused. Thus, 

doubt created by the statement of the PW5, i.e the only independent witness 

examined by the prosecution.  

 The PW5 said in his cross examination that the accused admitted before them 

in the next morning. The alleged admission of the accused before the PW5 is not 

confirmed by other witnesses. The PW4 said in the cross examination that no 

meeting was called by him in the village for the incident. The PW1 and PW2 during 

cross examination denied that they did not mention the name of the accused at night 

itself. The PW1 and PW2 also said that the PW5 came to the spot at night itself. The 

PW5 straightway said that at night the name of the accused is disclosed by the PW4 

and others. Though in the FIR it is mentioned that matter was before the villagers, 

the same is not confirmed by the PW4. 

 Thus, reading the evidence of the PW5 with that of the PW1, PW2, PW3 and 

PW4 it gives the impression that the victim and relatives either guessing that it was 

the accused or they took time to come to the conclusion that the culprit was not 

other than the accused. But, in criminal trial suspicion cannot take the place of proof.  

 In Krishna Borua vs State of Assam (reported in 2015 (4) GLT 936 

the Hon‟ble Gauhati High Court observed as follows; “ 82. In view of what we have 

discussed herein before, we are of the opinion that though prosecution was 

successful in establishing a series of suspicion suggesting the involvement of the 

accused with the crime aforesaid, yet, such suspicion cannot take the place of proof 

because there is a gulf between proof and suspicion and unless such gulf is bridged 

by legal evidence, court is not competent to convict the accused person of the 

offence she was charge with. ” 
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20.   Though, there is also allegation in the FIR about criminal trespass by 

the accused, and the provision is there for altering the charges before judgment, 

considering the materials adduced by the prosecution during trial, I am of the 

opinion material insufficient to addition of charges.  

 

21.   In view of the above discussions and reasons it is held that 

prosecution has failed to prove the allegations charge against the accused 

beyond all reasonable. As such, the accused Abdul Kalam is acquitted and set 

at liberty forthwith. 

 

22.   The bail bonds shall remain in force for six months from today.   

 

   Given under my hand and Seal of this Court on this the  21st day of 

November, 2019.  

  

  
                                                                                   (R Baruah) 
                                    Addl. Sessions  Judge (FTC), 
                                Sonitpur,Tezpur. 
 
Dictated and corrected by me. 
 
  
    (R Baruah) 
 Addl. Sessions  Judge (FTC),                       
  Sonitpur,Tezpur. 
 
 
Dictation taken and transcribed by me: 
 
 
Smt. Pori Das, Steno. 
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A N N E X U R E 
 
 

Witnesses examined by the prosecution: 
 
 

1.PW1 – Msstt “X” (victim),  

2.PW2 – Miss Narjina Khatoon, 

3.PW3 – Msstt Rohima Khatoon 

4.PW4 –  Md Abdul Kadir,  

5.PW5 – Md Jakir Hussain, 

6.PW6 – Md Jainaluddin, 

7.PW7 – Md Babul Islam & 

8.PW8 – Sri Toseswar Baruah. 

 
 
Witnesses examined by the Defence: 
 

Nil. 

Documents exhibited by the prosecution: 
 
 

1. Ext. 1 : FIR, 

2. Ext. 2 : Sketch map &  

3. Ext.3  : Charge sheet.    

 

 
                                                                                  (R Baruah) 
                                    Addl. Sessions  Judge (FTC), 
                             Sonitpur,Tezpur. 
                                                                                                      


