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IN THE COURT OF ADDL. SESSIONS JUDGE (FTC), SONITPUR AT TEZPUR 
 

SESSIONS CASE NO.  :-  23 of 2019 
             (Under Section) 

 
 

Present     :-  R. Baruah 
      Addl. Sessions Judge (FTC),  

Sonitpur, Tezpur. 
 

Prosecutor     :- State of Assam 
 
       -Vs- 
 
Accused    :-  Md. Kadir Ansari 
      S/o Late Yasin Ansari 
      R/o Bongoda Bazar  
      P.O. Laksam 

Dist- Kumila, State Dhaka (Bangladesh) 
 
Date of framing charge  :- 25.02.2019 
 
Date of Recording Evidence   :-  25.03.2019, 25.06.2019, 10.07.2019 
      &   29.07.2019 
 
Date of examination of accused u/s  :-  20.07.2019 
313 of Cr.P.C. 
 
Date of Argument    :-  29.07.2019 
 
Date of Judgment    :-  05.08.2019 
 
Counsel of the Prosecution  :-  A Baruah & J Baruah,  
      Addl. Public Prosecutors, 
      Tezpur. 
 
Counsel for Accused   :-  R. Baruah, Ld. Legal Aid Counsel. 
   
    

J U D G M E N T 

1.   In this case above accused are put for trial for the allegation of charge 

under section 14 A (b) of Foreigners Act, 1946 and Section 12 (c) of Passport Act, 

1967. 

2.   The prosecution case in brief is that on 2/8/2017 informant SI (B) 

Munin Ramchiary lodge FIR before the Officer In-charge, Tezpur Police Station 
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sating inter alia that on that day based on specific information about the 

presence of one suspected Bangladeshi citizen viz Kadir Ansari, s/o Ali Bakash 

Ansari residing in the house of Sri Suren das residing of Hasara Na-paam gaon 

under Salonibari Police Out Post, an enquiry has been made regarding the 

veracity of the information. The suspect had produced one Voter Identify Card 

(JSH0422683) issued by State of Jharkhand which is in his name as Kadir Ansari 

s/o Ali Bakash Ansari R/O -139 Lakrka Basti, Baghmara P/O Katras Garh, Dist- 

Dhanbad PIN- 828113 and one Adhaar Card (43821649567) issued by State of 

Uttar Pradesh which is in the name of Kadir Ansari s/o Ali Bakash Ansari, 

Salarpur, Gautam Buddha Nagar, Uttar Pradesh. The suspect also produced one 

Micromax mobile hand set bearing IMEI No. 91155505189951 and two SIM 

cards- (Aircell & Vodaphone) & one 16GB memory card which were seized 

accordingly. After thorough interrogation of the suspected person it has been 

known that his original name is Kadir Ansari S/O Lt Yasin Ansari, R/O Bangoda 

Bazar. P/O Bangoda Bazar P/S Laksam, District-Kumila, State – Dhaka 

(Bangladesh). The suspect revealed that in the year 1995 he illegally entered in 

India through Jasar-Benapul International Border’, West Bengal and left for 

Mumbai. After staying 3 years in Mumbai, he left for Delhi and worked at Noida 

Phase-II, Haldanimur (UP). Then, he proceeded to Dhanbad and pulled rickshaw 

for several years and married Hasina Khatoon D//O Ali Bakash Ansari and had 

three siblings from Hasina Khatoon. The suspect came to Tezpur in the month of 

March 2017 on being brought by one contractor Jasbir Singh R/O – Etawa (UP) 

and worked under Sima Labes under Dabur Compay until his apprehension. It 

has been noticed that the accused Kabir Ansari had entered India without any 

valid documents and confessed his guilt of committing offence under Passport 

Act as well as Foreigner Act by deceiving the Govt. of India. The accused in 

connivance with unknown culprits dared and illegally procured Voter Identity 

Card and one Adhaar Card.   

 

3.  On receipt of the FIR, the OC, Tezpur PS registered the same as  

Tezpur P.S case no. 1520/2017 under sections 420/468/417/259/ 198 r/w Section 

14 A(b) of Foreigners Act 1946 r/w Section 12 (c) of Passport Act and endorsed 
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the same for investigation.  

 

4.  Police after completion of investigation, submitted charge sheet 

against the accused under Section 14 A (b) of Foreigners Act, 1946, R/W Sec. 12 (c) 

of Passport Act and laid the same before the court for trial before the learned 

CJM, Sonitpur, Tezpur. The investigation officer crave the leave to submit 

additional charge sheet u/s 420/468/471/259/198 of IPC on receipt of further 

evidence. Since the offence is triable by the court of Sessions, the same was 

committed to the Court of Sessions after furnishing the relevant copies under the 

provisions of Cr.P.C. 

5.   On production of the accused and after hearing the learned 

advocate for both the sides, charge under Section 14 A (b) of Foreigners Act, 1946, 

R/W Sec. 12 (c) of Passport Act 1967 framed against the accused. The above 

offenses read over and explained to the accused to which he pleaded not guilty 

and claimed to be tried.  

 

6.   To substantiate the case, prosecution has examined as many as 11 

(eleven) nos. of witnesses namely 1. Sri Munin Ramchiary(PW1), 2.Smti Purabi 

Das(PW2), 3.Smti Soneswari Das(PW3), 4.Smti Basanti Basumatary(PW4), 5.Sri 

Sankar Das(PW5), 6.Sri Suren Das(PW6), 7.Sri Kamal Kalita(PW7), 8.Sri Sashi 

Mohan Das(PW8), 9.Sri Ramen Borah(PW9), 10.Md Abdul Momin(PW10) & 11.Sri 

BudinPegu(PW11).   

 

7.   Accused is examined under section 313 Cr.P.C. The defence plea is 

of total denial. The accused himself examined as defence witness.   

 

8.   I have carefully gone through the record of the case and heard the 

learned Counsel for both the sides.  

 

9.   The learned Addl. PP has submitted that prosecution has been able 

to prove the charges against the accused and hence, accused may be convicted. 

 



P a g e  | 4 

 

10.   On the other hand learned defence Counsel has argued that the 

accused is implicated falsely in the present case. The accused is a genuine citizen 

of India and hence he may be acquitted.   

 

11.   The points for decision in this case are –  

(1) Whether the accused on or before 2-8-
2017 entered into India through Jasar- 
Benapul International Border, West 
Bengal and remained/ stayed in different 
areas of India without valid documents 
required for such entry or for such stays 
under the provisions of orders under 
Foreigners Act 1946 and thereby 
committed the offence punishable u/s 14 
(A) (b) of Foreigners Act 1946 ?  
 

(2) Whether on 2.8.2017 at Tezpur P.S  the 
accused failed to produce for inspection 
any travel documents when called upon to 
do so by the prescribed authority and 
thereby committed an offence punishable 
under section 12 (c) of Passports Act 1967 
?  

 

Discussion, Decisions and reasons for decision: 

 

12.   Before appreciating the evidence, I am of the opinion that the 

evidence so adduced by the prosecution witnesses needs to be reflected.  

 

13.   The PW1 in his examination-in-chief stated as follows: 

  “I am the informant. On 2.8.2017 I lodged the FIR. Myself along 

with 5 (five) others were allotted duty at Dabur / Patanjali Company situated at 

Gharamari Hasora. We received information in the month of April, 2017 that 

there is a Bangladeshi National in the company. In the meantime I was 

transferred from Tezpur P.S to Rangapara P.S. I always used to travel from Tezpur 

to Rangapara through the road near the two companies. I used sources to track 

the Bangladeshi National. At that time I come to know that the Bangladeshi 

National stays in a rented house. I informed my officer, DSP (Border). She 
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directed me to apprehend the Bangladeshi National. I made a G D Entry in 

Rangapara Police Station and with staff want to Hasora, in search of rented 

house. I a house we found 6(six) persons staying as tenant in one room. I 

interrogated them. The accused himself admitted that he is a Bangladesh 

National. The accused was apprehended and taken to Tezpur Police Station. I 

lodged FIR at Tezpur Police Station. We found 2 (two) documents from accused. 

1 (one) Adhaar Card issued showing address of Uttar Pradesh. 1 (one) Voter’s 

identity card showing address in the State of Jharkhand. 1(one) mobile phone. I 

seized the same. Exhibit-1 is the FIR. Exhibit-1(1) my signature. Ex.2 is the 

seizure list. Exhibit-2(1) is my signature. 

I have mentioned all the facts narrated by accused regarding his entry 

into India. The mobile was purchased by another person for the accused. Ex.3 is 

the GD Entry no. 25/17 dated 2/8/2017 (Extract Copy). M. Ex. 1 and 2 are the 

seized cards.” 

In cross PW1 said as follows; 

 “ I have seen the GD Entry made by on 2/8/2017 in the record today. Ex-A 

is the G D Entry no. 33/17 dated 2/8/2017 where the name of accused person is 

written as Md. Kadir Ansari s/o Lt  Yasin Ansari village Bangada Bazar P.O 

Bongada Bazar P.S Loksom Dist- Komila (Dhaka) Bangladesh.  

On 2.8.17 constable Naren Adhikary, Constable Sashman Das and Head 

Costable Kamal Kalita accompanied me. 

I have not conducted the investigation of the case. I only lodged he FIR. 

In seized voter’s ID card the name is mentioned as Kadir Ansari s/o Ali Bakash 

Ansari 139, Lakrka Basti, Baghmara P.O Katrasgarh, Dist- Dhanbad PIN- 828113. 

The Voter I card is for voter of 43 Baghmara Assembly constituency. Date od 

issue is 28/8/2003. 

It is not a fact that the accused never admitted before me that he is a 

Bangladeshi National. I have not enquired regarding the cards so found in the 

hands of the accused. The witnesses of Exhibit- 2 (seizure list) are persons of my 

department. It is not a fact that the accused is not a Bangladesh National. It is 

not a fact that the accused is resident of the place shown in the voter identity 

card, and he is a genuine Indian Citizen. It is not a fact that without any concrete 
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evidence, I lodged a false case against the accused. It is not a fact that as the 

accused is not required to go outside, he needs no passport. ” 

14.   The PW2 in her examination-in-chief stated as follows:  

“I know the informant. I know the accused. He was my tenant. He 

stayed in my rented premise for about three months. He used to work in the Dabour 

Company and used to go in the morning and returned in the evening. One day police 

personnel came to my house in Civil dressed and enquired about the accused and 

thereafter took him away. Again police visited to my house and informed me that the 

accused is a Bangladesh National and questioned me whether I knew it to which I 

replied that I was not aware. The accused during taking the room on rent gave me 

documents relating to his address i.e. of Delhi and I handed over the same to the 

police. The accused had informed us that he is a resident of Delhi.”  

In cross PW2 said as follows:  

“I forgot the date on which, the accused took the room on rent. Another 

contractor also stayed with the accused as tenant. But, I forgot his name. I forgot 

whether, I kept the documents regarding the identity of the associates of accused. I 

forgot the exact Delhi address of the accused and the document is not with me. 

Police recorded my statement.  

It is not a fact that I did not state before police that the accused during 

taking the room on rent gave me documents relating to his address i.e. of Delhi. 

I do not know whether the accused is an Indian or a Bangladesh 

National. I am saying that the accused is a Bangladesh National because police 

informed me as such. I have got four rooms which are let out to different people. In 

one room 2/3 persons stays, but, I do not know their names and identity.  

I have not kept any documents from the accused regarding his 

residence.”  

 

15.   The PW3 in her examination-in-chief said as follows:  

“I do not know the informant. I know the accused who was tenant of 

my neighbor Suren Das. I had been to the house of my daughter. After returning I 

came to know that police apprehended the accused alleging that he is a Bangladesh 

National.”  

In cross examination the PW3 said as follows:  
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“I have never interacted with the accused. I do not know whether 

accused is an Indian Citizen or Bangladeshi Citizen.”  

 

16.  The PW4 in her examination-in-chief said as follows: 

“I do not know the informant. I know the accused who was our 

tenant. He stayed in our room for about three months. He used to go out for work in 

the morning and returned in the evening. One day in the morning, police came to 

our house and informed that the accused is a Bangladesh National and questioned 

us whether we knew it, to which we replied that we were not aware. Police took 

away the accused and the documents of the accused.”   

In her cross examination PW4 stated as follows: 

“I am illiterate. I have not gone through the documents of accused 

myself. I do not know whether the accused is a Bangladesh National. After disclosure 

by police, we came to know that accused is a Bangladesh National.” 

 

17. The PW6 in his examination-in-chief stated as follows:  

  “I do not know the informant. I know the accused who was our 

tenant. The occurrence took place about three years back. Accused was our 

tenant for about three months. Thereafter, police took him away saying that he is 

a Bangladesh National.” 

 In cross examination PW6 said as follows: 

 “I do not know whether the accused in fact is an Indian Citizen or 

a Bangladesh National. The accused while taking the room gave documents 

relating to his address, i.e. of Delhi, but, I have not gone through the same. 

Police took away some documents, but, I do not know what are those 

documents.” 

 

18. The PW7 in his examination-in-chief stated as follows: 

 “I know the informant and the accused. On 02.08.2017 I was 

posted at Rangapara Police Station, Border Branch. The informant told us that 

there is a foreigner residing at Hahchura village and working with Dabur 

Company and informant directed us to accompany him to Hahchura. After 
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reaching Hahchura, we came near the room of accused, who was residing as a 

tenant and after inquiry the accused was apprehended. The informant seized 

some documents from the accused such as Pan Card, Voter ID etc. Thereafter 

the accused was brought to Tezpur Police Station after taking him into custody. 

Ext. 2 is the seizure list and Ext. 2 (2) is my signature. Ext. 3 is the seizure list 

prepared at Tezpur Police Station and Ext. 3 (2) is my signature. M. Ext. 1  and 2 

are the seized cards.”  

 In his cross examination PW7 said as follows: 

 “I put my signature in Ext. 2 and 3 at Tezpur Police Station. The 

contents of the seizure list (Ext. 2 and 3) were not read over to me prior to 

taking my signature. One mobile phone was also seized from the accused. Both 

the seized cards i.e. M. Ext. 1 and 2 are issued by the Election Commission of 

India and the Government of India respectively. The voter ID is in the name of 

Kadir Ansari, s/o Ali Baksh Ansari, R/o 139 Lakrka Basti, Baghmara, PO. Katarash, 

Dist. Dhanbad. PIN- 828113. The Voter ID issued for 43 Baghmara Assembly 

Constituency and date is 28.08.2003. The voter ID issued by Electoral 

Registration Officer and there is his facsimile signature in it.” 

 

19. PW8 in his examination-in-chief stated as follows: 

 “I know the informant and the accused. On 02.08.2017 I was 

posted at Rangapara Police Station, Border Branch. On that day I accompanied 

the informant and others to a house and apprehended one Bangladeshi national 

namely Kadir Ansari. Some identity cards seized from the accused. Ext. 2 is the 

seizure list and Ext. 2 (3) is my signature.” 

 In cross examination PW8 stated as follows: 

 “I put my signature in Ext. 2 at Rangapara Police Station. Both the 

seized cards i.e. M. Ext. 1 and 2 are issued by the Election Commission of India 

and the Government of India respectively. The voter ID is in the name of Kadir 

Ansari, s/o Ali Baksh Ansari, R/o 139 Lakrka Basti, Baghmara, PO. Katarash, Dist. 

Dhanbad. PIN- 828113. The Voter ID issued for 43 Baghmara Assembly 

Constituency and date is 28.08.2003. The voter ID issued by Electoral 

Registration Officer and there is his facsimile signature in it. The accused himself 
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provided the identity cards to the informant saying that he is a citizen of India.” 

 

20. The PW9 in examination-in-chief said as follows: 

 “I know the informant. On 03.01.2018 I was posted at Tezpur 

Police Station. The previous I.O. of this case namely SI Abdul Momin on his 

retirement handed over the case diary of the present case to me as per order of 

O/C. After perusal of case diary I observed that the investigation is complete and 

hence I handed over the case diary to O/C for necessary steps.” 

 In cross examination PW9 stated as follows: 

 “I have not submitted the charge sheet. I have not investigated in 

connection with the present case.” 

 

21. The PW10 is the I.O. In examination-in-chief he stated as follows: 

 “I know the informant. On 02.08.2017 the informant apprehended 

the accused Abdul Kadir Ansari and handed over to Tezpur Police Station with 

FIR. The FIR was registered by the O/C of the P.S. being no. Tezpur P.S. Case No. 

1530/17 u/s 420/468/471/259/198 of IPC, R/W Sec. 14 (a)(b) of Foreigners Act, 

1946, R/W Sec. 12 (c) of Passport Act and endorsed the same to me for 

investigation. I visited the place of occurrence, drew the sketch map of place of 

occurrence and recorded the statements of witnesses. Ext. 5 is the sketch map of 

place of occurrence and Ext. 5 (1) is my signature. I seized the seizure list 

prepared by the informant along with the voter ID and Adhar card and mobile 

phone of the accused from the informant. Ext. 4 is the seizure list and Ext. 4 (2) 

is my signature. I forwarded the accused after arrest to the court. I also took the 

accused on police remand for the purpose of investigation. In the mean time I 

retired from service and hence handed over the case diary to the O/C.” 

 In cross examination PW10 stated as follows: 

 “I received the FIR on 02.08.2017 at 4:00 P.M. at that time 

informant was also present at the Police Station with the accused. I recorded the 

statement of accused during investigation. During investigation I did not took 

step through the High Commissioner of Bangladesh to ensure the address and 

identity of the accused. I seized the M. Ext. 1 and 2 during investigation from 
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informant. The informant stated before me that the identity cards were provided 

by the accused and he seized the same by preparing seizure list.  

 M. Ext. 1 and 2 are issued by the Election Commission of India and 

the Government of India respectively. The voter ID is in the name of Kadir 

Ansari, s/o Ali Baksh Ansari, R/o 139 Lakrka Basti, Baghmara, P O. Katarash, 

Dist. Dhanbad. PIN- 828113. The Voter ID issued for 43 Baghmara Assembly 

Constituency and date is 28.08.2003. The voter ID issued by Electoral 

Registration Officer and there is his facsimile signature in it. The number of the 

voter ID (M. Ext. 1) is JSH0422683. During investigation I wrote to SP, Dhanbad 

regarding verification of M. Ext. 1. I also wrote to SP, Gautambudh Nagar for 

verification of Adhar card so seized from accused. Till my retirement, no 

information received from SP, Dhanbad and SP, Gautambudh Nagar, regarding 

the above seized identity cards. It is not a fact that accused during investigation 

told us that he is a genuine citizen of India and produced the Voter ID Card but 

we did not accept his version. During investigation I did not made prayer before 

the court for recording confessional statement of the accused. It is not a fact that 

as the accused is citizen of India, question of holding passport during stay in 

India does not arise. It is not a fact that I have not investigated the case 

properly.” 

 

22. The PW11 in his examination-in-chief said as follows: 

 “On 31.01.2019 I was posted as O/C, Tezpur P.S. I after perusal of the 

case diary in connection with Tezpur P.S. Case No. 1530/17 found that the 

investigation is complete. Hence, I submitted the charge sheet against the accused 

Abdul Kadir Ansari. Ext. 6 is the charge sheet and Ext. 6 (1) is my signature.”  

 The PW11 in his cross examination stated as follows: 

 “Except submitting charge sheet in this case I have not taken other 

steps for investigation of the case. Prior to submission of charge sheet I have 

thoroughly gone through the case diary. No information received from SP, Dhanbad 

and SP, Gautambudh Nagar (UP) in connection with the identity of the accused. The 

previous I.O. wrote to the above SP of Dhanbad and Gautambudh Nagar regarding 

verification of identity of accused.  I did not sent any reminder to the above SPs but 
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while submitting the charge sheet I mentioned that in the event of receiving 

communication from the above SPs, I will submit part charge sheet. In the mean 

time I got transferred from Tezpur P.S. I am not aware whether the subsequent O/C 

of Tezpur P.S. received any communication after my transfer. It is not a fact that I 

have committed mistake by submitting the charge sheet against the accused without 

receiving verification report from SPs of Dhanbad and Gautambudh Nagar regarding 

his identity.” 

 

23. The accused deposing as defense witness (DW1) in his 

examination-in-chief stated as follows: 

 “I am a permanent resident of Village – Lakarka Basti No. 2., 

Dhanbad, Jharkhand state. Earlier my village was in the state of Bihar but after 

creation of Jharkhand my address is in the state of Jharkhand. Police 

apprehended me in the morning while I was sleeping in the rented house at 

Ghoramari. At time of arrest I was not informed why the police arrested me but 

at the police station I was informed by a police man that I have been arrested 

suspecting me to be a Bangladesh National. I stayed at Tezpur Ghoramari initially 

for two months then I returned to Delhi and again I was called to work as welder 

at industrial area at Ghoramari in Dabur Company. I came to know that while I 

was working somebody informed the police that I am a Bangladesh National and 

hence police took me into custody. In the address of Jharkhand given by me 

there is none presently. My wife died and my two sons reside at Delhi for work. 

My house is there in the village at Jharkhand which is upon government land. At 

the time of arrest I gave police my identity cards i.e. voter ID card (original) and 

Adhar Cards (photocopy) but police refused to accept the same. Police seized 

from me ID cards and mobile phone. Police demanded money from me. Material 

Ext. 1 voter ID card and Material Ext. 2 is photocopy of my Adhar card. The voter 

ID card was issued by the Election Commission when I was at my village at 

Jharkhand. My complete address is mentioned in the voter ID card. The police 

without any basis mentioned the name of my father as Late Yasin Ansari. The 

police has without any basis mentioned my address to be inside Bangladesh. The 

address shown by the police in the charge sheet is not my address. I never had 
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been to Bangladesh. I am not a Bangladesh National. I am an Indian by birth. 

Though I proved my nationality at the outset before the police by producing 

identity card, the police arrested me discarding the same. Since the time of arrest 

I am inside the jail and I could not inform my family members. The police also 

did not took step to inform my family members. My phone contains the phone 

number of a son and other family members and same seized by police. Therefore 

nobody came to meet me during my stay inside the jail.  

 In cross examination he stated as follows: 

 “It is not a fact that I am not a resident of Jharkhand. It is not a 

fact that I am a Bangladesh National. It is not a fact that I managed to acquire 

the voter identity card and Adhar Card though I am not a resident of Jharkhand 

and citizen of India. One of my sons is already married and got his family. It is 

not a fact that I have mentioned falsely that I have got family and children in 

India. I did not mention to the jailor about seizure of my mobile phone nor I 

requested him to contact my son. The area of my land upon which my house is 

located will be about 50 meter length and 25 meter breath. I have not submitted 

any documents before the court regarding the land upon which my house is 

situated. It is not a fact that the mobile phone seized from me was not in my 

name. It is not a fact that I am a Bangladesh National and hence police 

apprehended me.” 

24. The prosecution after preliminary came to the conclusion that the accused 

is a foreigner, i.e a Bangladesh National. It is reflected that the information of 

accused being a National of Bangladesh clarified (as per the prosecution) from 

sources, from the accused and the documents found from the accused. The 

documents seized from the accused are a copy of Adhaar Card and a Voter ID. 

The accused has not denied the seizing of those documents from him. The 

documents reflect two address i.e one of Jharkhand State (Indian State) and 

another of Uttar Pradesh (Indian State). There is no explanation from the 

defense regarding the different addresses of the accused in the two seized cards.  

 Section 9 of the Foreigners Act, 1946 provide as follows; 

 “ Burden of proof- if in any case not falling under section 8 any question 

arises with reference to this Act or any order made or direction given thereunder, 
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whether any person is or is not a foreigner or is or is not a foreigner of a 

particular class or description  the onus of proving that such person is not a 

foreigner or is not a foreigner of such particular class or description, as the case 

may be, shall, notwithstanding anything contained in the Indian Evidence Act, 

1872 (1 of 1872), lie upon such person. ” 

The Hon’ble Gauhati High Court in the following cases observed as regard 

the burden of proof as follows;  

In State of Assam and ors vs Moslem Mondal and ors (reported 2013 

(1) GLT 809) the Hon’ble Gauhati High Court observed as follows; 

“ (74) Sub-section (1) of Section 3 of the 1946 Act empowers the Central 

Government to make provisions by Order, either generally or with respect to all 

foreigners or with respect to any particular foreigner or any prescribed class or 

description of foreigner, for prohibiting, regulating or restricting the entry of 

foreigners into India or their departure therefrom or their presence or continued 

presence therein. Clauses (a) to (g) of Sub-section (2) of Section 3, enumerates the 

matter with reference to which the power conferred by sub-section (1) could be 

exercised by te Central Government, without prejudice to the generality of the said 

power. The Central Government, therefore, is empowered to make Order in respect 

of the matters including the matters enumerated in sub-section (2), for the purpose 

of achieving the objective for which the 1946 Act has been enacted. Section 8 of the 

1947 Act lays down the manner in which the nationality of a person, who is 

recognized as a national by the law of more than one foreign country or where for 

any reason it is uncertain what nationality, if any, is to be ascribed to a foreigner, is 

to be determined. Section 9 of the said Act provides that when any question arise 

with reference to the Act, but not falling under Section 8, or any order made or 

direction given thereunder, whether any person is or is not a foreigner of a particular 

class or description, the onus of proving that such person is not a foreigner or is not 

a foreigner of such particular class or description, as the case may be, shall 

notwithstanding anything contained in the Indian Evidence Act, 1872, lie upon such 

person. For better appreciation Section 9 of the 1946 Act is reproduced below:- 9. 

Burden of proof:- If in any case not falling under section 8 any question arises with 

reference to this  Act or any order made or direction given thereunder, whether any 

person is or not a foreigner not a particular class or description, the onus of proving 
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that such person is not a foreigner of such particular class or description, as the case 

may be, shall notwithstanding anything contained in the Indian Evidence Act, 1872 

(1 of 1872), lie upon such person. 

 

(75) The Central Government in exercise of the power conferred under Section 3 of 

the 1946 Act, made the 1964 Order for determination, as to whether a person is or is 

not a foreigner within the meaning of 1946 Act, by a tribunal constituted for that 

purpose. The Tribunal can give its opinion on such question only on a reference 

made by the competent authority. Section 9 of the 1946 Act, as noticed above, 

contains a non-obstante clause is a legislative device which is usually employed to 

give overriding effect to certain provisions over some contrary provisions that may be 

found either in the same enactment or some other enactment, that is to say, to avoid 

the operation and effect of all contrary provisions. It is equivalent to saying that in 

spite of the provisions or the Act mentioned in the non-obstante clause, the 

provisions in the enactment where such non-obstante clause is used will have its full 

operation or that the portion indicated in the non-obstante clause will not be an 

impediment for the operation of the enactment. Thus the non-obstante clause is 

section 9 of the 1946 Act that “notwithstanding anything contained in the Indian 

Evidence Act, 1872” must mean notwithstanding anything to the contrary contained 

in the Evidence Act and as such the provisions in Section 9 of the 1946 Act relating 

to the burden of proof has to be on such person as mentioned therein, despite the 

provisions contained in the Evidence Act relating to burden of proof, which is 

contrary to the provisions in section 9 of the 1946 Act.” 

 

In Durgarani Mahanta & Anr vs State of Assam & ors (reported in 2016 

(3) GLT 30 ) the Hon’ble Gauhati High Court observed as follows; 

“ 14. Merely by producing some photocopies, one cannot establish his Indian 

citizenship. Even in case of production of certified copies of the documents, 

something more is required as per the Law of Evidence. As has been held by the 

Apex Court in (2010)4 SCC 491 (LIC of India Vs. Ram Pal Singh Bisen), even 

admission of a mere making of exhibit of a document does not dispense with its 

proof, which is required to be done in accordance with law. It was the duty of the 

petitioners to prove the documents in accordance with law. Under the law of 
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Evidence also, it is necessary that contents of documents are required to be proved 

either by primary or by secondary evidence. At the most, admission of documents 

may amount to admission of contents but not its truth. Thus, the documents, which 

have not been produced in originals and marked in evidence as required under the 

Evidence Act, cannot be relied upon by the Court. Contents of the document cannot 

be proved by merely filing in a court. ” 

 

In Tuta Mia @ Tota Mia (MD) & anr vs Union of India & ors (reported 

in 2018 (3) GLT) the hon’ble Gauhati High Court observed as follows; 

“18. The last of the document is and Elector Photo identity Card (Exhibit-3) 

where the elector was Abdus Samad and the relation’s name is Tota Mia. This Elector 

Photo identity card in the absence of and corroborative material cannot be taken as 

proof citizenship. Moreover, as discussed above, there is no presence of Tota Mia 

independent of Abdus Samad or Abdul Samad relatable to a date prior to 28.12.1988 

(Exhibit-4) which Abdul Samad was stated to have been born. ” 

 

25. Thus the Foreigners Act provide that the burden is on the accused 

to prove that he is a citizen of India. The evidence on record shows that the 

investigating authority has in a way tried to assist the accused by writing to some 

of the government authority of Jharkhand and Uttar Pradesh (States of India) 

regarding the documents found in the possession of the accused. This activities 

on the part of the investigating agency in no way shifts the burden on the 

prosecution to prove that the same are genuine documents. It is still the burden 

on the defense to prove that the documents seized from accused are genuine 

and this proves his citizenship. The Material Exhibits 1 and 2 are the voter I card 

(said to be original) issued by the Electoral Registration Officer, 43 Baghmara 

Assembly Constituency and Government of India respectively. The DW1 also 

referred and admitted to those documents as found from his possession. The 

task of the accused is not only limited to the extent of exhibiting the same. In 

order to prove the same, the issuing authorities and registers maintained in that 

respect is need to be examined and exhibited to prove the Material Exhibits- 1 & 

2. The proving of either of the documents are deemed mandatory considering 

the fact that both the Material Exhibits reflects completely different addresses. 
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Another striking factor in the prosecution case is that the prosecution maintained 

that the accused is son of Lt Yasin Ansari of District Kumila, Bangladesh and 

married one Hasina Khatoon D/O Ali Bakash Ansari Dhanbad. The defense has 

not explained how the name of father of the accused and the father-in-law of the 

accused became similar.   

  

26.  The PW2, PW4, PW5 and PW6 said that accused was their tenant. 

The PW2 and PW5 said that at the time of taking the house on rent the accused 

identified himself to be a resident of Delhi and defense has not denied the fact. 

The PW1, PW7 and PW8 said that they found the accused in a rented house.  All 

these proves that the accused was found in a rented house on 2.8.2017 under 

Tezpur Police Station, who was staying as an inhabitant of Delhi.  

 

27.  The accused allege that that he was not allowed to talk to his 

family members by the police and his mobile has been seized. During enquiry the 

investigating officer reported that the phone so seized from accused belong to 

another person, and hence the same given in the custody of the owner by the 

court.  

28. During cross examination of the PW11 the defense suggested that 

PW11 has committed mistake by submitting the charge sheet against the accused 

without receiving verification report from SPs of Dhanbad and Gautambudh Nagar 

regarding his identity.  

 The prosecution has during submission of the charge sheet mentioned 

that if further evidence is received, additional charge sheet will be filed against the 

accused under certain sections of the Indian Penal Code. The prayer was made for 

the prosecution and not for the defense case. The defense is required to prove that 

he is a citizen of India.  

 

29.  The materials placed before the court, so far as the defense is 

concerned, are uncorroborated and short of proving that accused is not a foreigner 

and that he is a citizen of India. The material facts which cannot be reconciled with 

each other are; the different addresses in two identity cards found in possession of 
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the accused, apparently the name claimed to be the name of the father of the 

accused and his father-in-law are same. Giving different address while residing in the 

rented house. The genuineness of the documents are not proved by calling the 

issuing authorities. No steps taken by the accused to examine any person, under 

whom he worked within the jurisdiction of the court.  

 

 

30. In view of the above, it is held that prosecution has proved beyond all 

reasonable doubt that the accused is a foreigner. No documents for entry into the 

territory of India is with the accused. Moreover, the accused is found in the State of 

Assam, which is a restricted area as per order made the Foreigners Act, 1946. 

 

31. The accused Md. Kadir Ansari is convicted under section 14 A (b) of 

Foreigners Act, 1946. 

 

32. The Passport Act 1967 is to regulate the departure from India of 

citizens of India and other persons and for matters incidental or ancillary thereto. 

The Passport Act, 1967 is not applicable in the present case. Hence, accused is 

acquitted from the charge under section 12(c) of Passport Act, 1967. 

 

33. Heard the accused on sentence. The accused submit that he is 

innocent and will prefer appeal against this judgment. 

 

34. The accused is sentenced to undergo rigorous imprisonment for a 

period 2 (two) years and pay a fine of Rs.10,000/- (rupees ten thousand). In default 

of payment of fine, the accused shall further undergo rigorous imprisonment for a 

period of 1(one) month. The period already undergone inside the custody be set-off. 

 

35. The seized documents be destroyed in due course. The seized mobile 

phone be returned to the owner without any condition.  

   

36. Here, I deem it necessary to mention in this judgment that inter-state 

co-operation and coordination between the police administration cut a sorry figure in 
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the investigation of this case.  If the evidence adduce by the prosecution is taken 

into consideration, more particularly regarding letters written to the police authorities 

of State of Jharkhand and State of Uttar Pradesh, a reply is expected during the trial. 

But the same did not materialize. 

   

 37.  The accused Md. Kadir Ansari be handed over to the 

Superintendent of Police (Border) after the sentence undergone by the accused, 

in order to deport the accused (foreigner) to his native country by following the 

existing procedure.    

 

38.   Free copy of judgment be furnished to the accused. 

 

39.   Copy of judgment be forwarded to Ld. District Magistrate, Sonitpur 

in terms with the provisions of law.  

 

   Given under my Hand and Seal of this Court on this the 5th day of 

August, 2019.  

  
(R Baruah) 

Addl. Sessions  Judge (FTC), 
 Sonitpur,Tezpur. 

 
Dictated and corrected by me. 
 
  
    (R Baruah) 
 Addl. Sessions  Judge (FTC),                       
  Sonitpur,Tezpur. 
 
 
Dictation taken by me: 
 
 
Smti. Pori Das, Stenographer 
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A N N E X U R E 
 
 

Witnesses examined by the prosecution: 
 
 

1.PW1 – Sri Munin Ramchiary, 

2.PW2 – Smti Purabi Das, 

3.PW3 – Smti Soneswari Das, 

4.PW4 – Smti Basanti Basumatary, 

5.PW5 – Sri Sankar Das, 

6.PW6 – Sri Suren Das,  

7.PW7 – Sri Kamal Kalita, 

8.PW8 – Sri Sashi Mohan Das, 

9.PW9 – Sri Ramen Borah 

10.PW10 – Md Abdul Momin & 

11.PW11 – Sri Budin Pegu. 

Witnesses examined by the Defence: 
 
1.DW1 – Md Kadir Ansari (accused himself) 

Documents exhibited by the prosecution: 
 
 

1. Ext. 1 : FIR, 

2. Ext. 2 : Seizure list.   

3. Ext. 3 : GD Entry no. 25/17 dated 2/8/2017 (Extract Copy), 

4. Ext. 4 : Another seizure list, 

5. Ext. 5 : Sketch map, 

6. Ext. 6 : Charge sheet.  

7. M.Ext. 1 & 2 : seized Voter ID Card & Adhar Card.  

 
Documents exhibited by the Defence: 

 

1. Ext.A – G D Entry no. 33/17 dated 2/8/2017. 
                                                                                  (R Baruah) 
                                    Addl. Sessions  Judge (FTC), 
                             Sonitpur,Tezpur. 
 


