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IN THE COURT OF ADDL. SESSIONS JUDGE (FTC), SONITPUR AT TEZPUR 
 
SESSIONS CASE NO.  :-  07 of 2014 
             (Under Section 302/323/149 of IPC  
             arising out of GR Case No 1093 of 2012) 
                                                             
Present     :-  R  Baruah 
      Addl. Sessions Judge (FTC),  

Sonitpur, Tezpur. 
 

Prosecutor     :- State of Assam 
 
       -Vs- 
 
Accused    :-  1. Sri Papu Saikia, 

2. Sri Kamal Prasad Gour, 
3. Sri Nabajyoti Sarmah, 
4. Sri Dibyajyoti Deka, 
5. Sri Bijit Kumar Hajang, 
6. Sri Naren Nath,     

      All are under Tezpur PS, 
      Dist- Sonitpur, Assam. 
 
Date of framing charge  :- 22-05-2014. 
 
Date of Recording Evidence   :-  26-11-2014, 29-01-2014, 19-03-2015, 
       01-06-2015, 21-07-2015, 09-09-2015, 
      15-02-2016, 06-06-2016, 28-10-2016, 
           14-12-2016, 26-04-2017,29-06-2017, 
                 25-04-2018 & 11-06-2018. 
 
Date of examination of accused u/s  :-  31-07-2018. 
313 of Cr.P.C. 
 
Dates of Argument    :-  27-12-2018, 03-01-2019, 01-02-2019, 
      04-02-2019 & 13-02-2019. 
 
Date of Judgment    :-  23-04-2019 
 
Counsel of the Prosecution  :-  A Baruah      &     J Baruah,  
      Learned Addl. Public Prosecutors, 
      Tezpur. 
 
Counsel for Accused   :-        S E Alam, Ld. Sr. Advocate,   
       I Ansari,T. Paul & D Borah,  
        Ld advocates.     
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J U D G M E N T 

 

 

1.   In this case accused Papu Saikia, Kamal Prashad Gaur, Nabajyoti 

Sarmah, Dibyajyoti Deka, Bijit Kumar Hajang and Naren Nath are put for trial for 

the allegation of charge under Section 302/323/149 of the IPC. 

  

2.   The prosecution case in brief is that on 05-05-12 when the Bihu 

function was going on in the field of Tezpur Collegiate High School, accused Papu 

Saikia along with some other persons tried to enter into the school campus for 

some anti-social activities and then school Chowkider Biren Chandra Deka and his 

son Tapan Deka resisted them.  Then accused Papu Saikia assaulted Chowkider 

Biren Chandra Deka and also killed his son Tapan Deka causing injuries with a 

knife.   

 

3.   On receipt of the ejahar, O/C, Tezpur Police Station registered the 

case vide Tezpur PS case No. 609/12 under Section 143/323/302 of IPC. Police 

after completion of investigation, submitted charge sheet against the accused 

Papu Saikia, Kamal Prashad Gaur, Nabajyoti Sarmah, Dibyajyoti Deka, Bijit Kumar 

Hajang, Naren Nath, Kuldip Borah under Section 143/302/323 of IPC and laid the 

same before the learned CJM, Sonitpur, Tezpur for trial. Accordingly, the learned 

CJM, Sonitpur, Tezpur transferred the case to the Court of learned JMFC, Tezpur 

for trial. Since the offence is triable by the Court of Sessions, the same was 

committed to the Court of Sessions after furnishing the relevant copies under the 

provisions of Cr.P.C. 

 

4.   On appearance of the accused and after hearing the learned 

Advocate for both the sides, charge under Section 302/323/149 of the IPC framed 

against the accused persons. The above offences were read over and explained to 

the accused to which they pleaded not guilty and claimed to be tried.  
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5.   During trial accused Kuldip Borah died and hence the case against 

him was abetted vide order dated 25-04-2018 and the case proceeded against the 

remaining six accused persons.    

 

6.   To substantiate the case, prosecution has examined as many as 

21(twenty one) nos. of witnesses namely 1. Sri Biren Chandra Deka (PW1), 2. 

Smti Dipti Baruah (PW2), 3. Sri Basudev Deka (PW3), 4. Dr. Rupam Pegu (PW4), 

5. Sri Ramesh Gowala (PW5), 6. Sri Kalpajyoti Saikia (PW6), 7. Sri Sulabh Deka 

(PW7), 8. Sri Manas Pratim Dutta (PW8). 9. Sri Bitupan Hazarika (PW9), 10. Smti 

Suchila Deka (PW10), 11.Sri Sibanath Sarmah(PW11), 12.Sri Udhab Deka Baruah 

(PW12), 13.Sri Nikhil Goswami (PW13),14. Sri Arup Das (PW14), 15. Sri Bani 

Pathak (PW15), 16.Sri Santanu Bharali (PW16), 17. Sri Basanta Deka (PW17),18. 

Dr. Dibakar Saikia (PW18), 19. Sri Sujendra Kumar Baruah (PW19), 20.Sri Subhash 

Chandra Baishya (PW20) & 21. Sri Kiranlal Baishnab (PW21).  

 

7.   Accused persons were examined under section 313 Cr.P.C. The 

defence plea is of total denial and declined to adduce defence evidence.  

 

8.   I have carefully gone through the record of the case and heard the 

learned Counsel for both the sides.  

  The Learned Additional Public Prosecutor submits that the 

prosecution has proved that all the accused are involved in the incident of murder 

and assault. Hence unlawful assembly on the accused is proved. The gate was 

closed and the accused jumped into the premise. The prosecution has referred to 

the judgment cited in AIR 2003 SC 549.  Presence of accused is sufficient if also 

there is no overt act. There are eye witnesses who saw the accused. Everybody 

were holding the victim. Prosecution has proved common object. They (accused) 

intentionally joined the assembly. Each one knew the common object will be 

facilitated. Accused went at night.  It was not on spar of moment. Carrying a knife 

(long)shows well organized and sufficient in ordinary process to cause death.  
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As per section 149 of IPC- vicarious liability. When membership is proved, 

the prosecution is not liable to prove further. Prosecution referred to judgments 

reported in 2006 (10) SCC 182, 2003 SCC (Crl) 506 , 2005 (10) SCC 369, 2013 (1) 

SCC (Crl) 621. 

 It is submitted that there are no material contradiction in the evidences. 

Case is proved beyond reasonable doubt. It is submitted that offence committed in 

cruel manner. Message should go to the society. Accused persons should be given 

exemplary punishment.   

 

The learned Advocates for the defense argued that in fact this not a case 

u/s 302 of IPC. Not a cold blooded murder. It is an incident, if considered though 

not admitting, on heat of the moment. Doctor found a single blow. The 

prosecution miserably failed to prove the case. Prosecution has to stand on its 

own leg. Quantity of witness not required.  No witnesses are wholly reliable. 

Witnesses are relatives, such as father, brother, mother, colleague- cousin of the 

victim. PW1’s statement is vague. Some facts not mentioned before the IO. 

Completely new versions made in the court. PW1 said that he is suffering from 

night blindness. PW1’s statement is full of contradictions. He never said that he 

told to anybody. PW2 said that she was informed by the father of Tapan Deka 

(victim). Name of Papu not mentioned. On the next day police seized the knife. 

PW3 said weapon as Khukuri in 164 Cr.P.C statement and knife in court. Not 

mentioned in 161 Cr.P.C statement. Knife recovered in the park. PW4, the doctor 

said that he find a single injury. The PW5, another chowkidar said that accused 

Papu Saikia broke his tooth but there is no doctor report. There was lathi charge. 

The PW6 knows nothing. PW7 said that came with Basudev (PW3). PW7 is a 

hearsay witness now he paused as eyewitness. PW9 is declared Hostile. PW10 is 

the mother of the victim. The PW12 & PW13 are hearsay witnesses. PW15 has not 

stated facts before IO. The PW16 is declared hostile by the prosecution. The PW17 

is not reliable because it is not clear how he come to place of occurrence. PW18 

(doctor who examine the PW1) has not mentioned the age of injury. The PW20 is 

the IO and said that investigation based on GD entry. No GD Entry exhibited. Hit 
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by section 162 of Cr.P.C. Stabbed by somebody. Examination -in -chief and cross- 

examination should be considered together. Statements made subsequently not a 

factor. Hearsay evidence – no evidence. Serious omission amounts to 

contradiction. Relative’s evidence highly unsafe to rely. Suspicion however grave 

cannot be based to convict. Benefit should go to the accused.  

 Learned Advocates for the defense relied on the following reported 

judgments in support of the defense case; 

a) (1995) 1 GLR 421 (Massaddar Ali vs State of Assam) - Version of PW’s 

before the Investigating Officer and at the trail substantially varying on an 

important point- Evidence of the PW’s cannot be relied on to sustain 

conviction u/s 302. 

b) (2010) 4 GLR 567 (Bimal Chandra Sarkar vs State of Tripura- In this case, 

the hon’ble High Court observed that attention of the respective witness 

was drawn to his or her previous statement recorded under section 161 of 

Cr.P.C.  

c) 2011 Crl. L.J 1844 ( Prabhat Marak and another vs State of Tripura - 

Witness nowhere stated that he disclosed regarding incident in question to 

any of other witnesses- Therefore, evidence of those witnesses cannot be 

taken into consideration being they are not eye-witnesses and only 

hearsay witnesses that also not confirmed by person from whom they 

allegedly heard incident which is necessary as per law. 

 

d) (1998) 2 GLR 334- (Dhiraj @ Dhirendra Das and others vs State of Tripura 

– Essential ingredients of the offence is to be established by the 

prosecution alone. 

e) (1990)2 GLR 79 (Dulal Sonowal vs State of Assam ) - Statement that the 

appellant gave dao blow on the neck of the deceased – Very important 

piece of statement. Statement not made before police u/s 161- Omission 

to make the statement amounts to contradiction- Evidence of the witness 

should be viewed with suspicion in this regard. 
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f) 2015 (2) GLT 71 (John Ali (Md) vs State of Assam- Ommission of vital facts 

has a bearing on the veracity of the prosecution case.  

g) (2012) 2 SCC (Cri) 42 ( Sampath Kumar vs Inspector of Police Krishnagiri) 

– mentioned that- PW7 is his statement under section 161 made no 

accusation against appellants nor did he disclosed to anyone that he had 

seen accused persons on the spot around time of commission of offence. 

h)  (2015) 1 SCC (Cri) 454 (Vijay Thakur vs State of Himachal Pradesh- 

Suspicion however sharp cannot take the character of proof. 

i) (2010) 1 GLR 599 ( Ramesh Rongpi @ Rahang vs State of Assam)- 

Suspicion however grave, cannot be a substitute for a proof.  

j) 2014 Crl. L.J 1830 (SC) Ashok Debbarama @ Ashuk Debbarama vs State of 

Tripura- FIR received after investigation has started cannot be treated as 

FIR. Has to be treated as statement of witness recorded u/s 161 of Cr.P.C. 

k) (1990) 2 GLR 11 ( Massaddar Ali and another vs State of Assam) – FIR 

recorded much after progress of investigation hit by section 162 of Cr.P.C. 

l) (2014)3 GLR 565 (Kanak Boro vs State of Assam ) – Prosecution did not 

proved the GD entry allegedly made.  

 

I have carefully gone through the above referred judgments. 

 

POINT FOR DETERMINATION 

 

9.   The point for decision in this case is that –  

(1) Whether the accused persons, on                      
05-05-2012 were member of an unlawful 
assembly and in prosecution of common object 
of the said assembly entered the premises of 
Tezpur Collegiate High School, and voluntarily 
caused hurt to Biren Chandra Deka? 
 
(2) Whether the accused persons, on the same 
date and place, in prosecution of common object 
of unlawful assembly, committed murder by 
intentionally causing the death of Tapan Deka? 
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DISCUSSION, DECISION AND REASONS FOR THE DECISION: 

 

10.   Before appreciating the evidence, I am of the view that the 

evidence so adduced by the prosecution needs to be reflected.  

 

11.   P.W.1 in his evidence stated that the occurrence took place about 

two years back at about 2:30 a.m. at night. There was Bihu Mela in the field of 

Collegiate High School. He came to know that his son Tapan Deka was not 

available in the house and then he came out at about 2:30 a.m. and then heard 

hulla near the water tank situated inside school campus. Then he went to the 

place where hulla occurred and saw the accused persons present in the dock. He 

asked the accused persons not to quarrel and then one of them pushed him and 

three of them restrained him. He also saw about three of them assaulting Tapan. 

The accused persons committed murder and fled. After a few moment his son 

came to him and told that dagger inserted in his stomach. Then he ran towards 

the boys and saw one persons standing near a tree and another two persons 

standing on one side and another two persons were standing on the other side of 

the gate of Collegiate School. Accused Papu Saikia was armed with a dagger in his 

hand. PW1 said that he reached near the gate of the school. Then he caught hold 

of the collar of shirt of Papu Saikia and Papu Saikia threw the dagger to the 

persons who were standing on the other side of the gate. At that moment his son 

Basudev Deka along with other two boys reached inside the campus of the school 

and then he left the accused and went near his son Tapan Deka. At that moment 

police arrived at the place of occurrence. Accused Papu Saikia was caught hold by 

his son Basudev when police arrived. Police assaulted Basudev and then accused 

Papu Saikia fled away. Police took Tapan Deka to Kanaklata Civil Hospital in injured 

condition. He also accompanied the police. Doctor referred victim to Guwahati 

Medical College Hospital. As his condition was serious, so they admitted him in 

Mission Hospital. At about 6 p.m. the injured died. He has further stated that he 

saw seven persons at the place of occurrence and he knew accused Papu Saikia 
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and Nabajyoti Sarmah amongst them. At the time of occurrence there was light. 

The accused persons asked water to Tapan Deka. Police seized one dagger from 

the accused persons. 

 Before the occurrence the accused consumed inside the school campus 

near the tube well. The accused asked for water from Tapan Deka. Tapan replied 

that it is already 2.30, where they will get water. 

 In his cross examination he has stated that he stated before the police that 

after enjoying function when he along with his son Tapan went to sleep they 

heard hulla outside and went out. He denied that he did not state to the police the 

following;  ” he went to the place where hulla occurred and saw the accused 

persons present in the dock. He asked the accused persons not to quarrel and 

then one of them pushed him and three of them restrained him. He also saw 

about three of them assaulting Tapan. The accused persons committed murder 

and fled. After a few moment his son came to him and told that dagger inserted in 

his stomach. Then he ran towards the boys and saw one person standing near a 

tree and another two persons standing on one side and another two persons were 

standing on the other side of the gate of Collegiate School. Accused Papu Saikia 

was armed with a dagger in his hand. PW1 said that he reached near the gate of 

the school. Then he caught hold of the collar of shirt of Papu Saikia and Papu 

Saikia threw the dagger to the persons who were standing on the other side of 

the gate. At that moment his son Basudev Deka along with other two boys 

reached inside the campus of the school and then he left the accused and went 

near his son Tapan Deka. At that moment police arrived at the place of 

occurrence. Accused Papu Saikia was caught hold by his son Basudev when police 

arrived. Police assaulted Basudev and then accused Papu Saikia fled away. ”   

He denied the defence suggestion that neither he nor his son Basudev 

caught hold of Papu Saikia and Papu Saikia did not flee away from their clutch. He 

denied that suggestion that he did not state to the police that he saw 7 boys and 

knew accused Papu Saikia and Nabajyoti Sarmah. He denied that he did not state 

to the police that before the occurrence the accused consumed inside the school 

campus near the tube well, that the accused asked for water from Tapan Deka 
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and Tapan replied that it is already 2.30, where they will get water. He also denied 

the defence suggestion that police did not seize any dagger from any of the 

accused. PW1 denied the suggestion that he has not given statement before the 

police as given in the court. He denied that he stated new facts in the court. He 

also denied the defence suggestion that police did not arrest any accused person 

on the night of occurrence. He also denied the defence suggestion that police did 

not arrest Papu Saikia when he was enjoying Bihu function with motor cycle at 

night.  

On the day of occurrence there was Bihu Function at Collegiate School 

field. On all side of the field there are residences of professors, there is club, 

residences of others and members of the Bihu Committee were there. The place 

of occurrence is about 100 meter away from his quarter. Police applied lathi 

charge. He denied the defence suggestion that Papu Saikia and the other accused 

persons were not involved in the murder of his son.  The occurrence took place on 

the other side of wall of the stage. He accompanied his son to the hospital, who 

was unconscious. He further stated that he has been suffering from night 

blindness. On the date of occurrence Ramesh Gowala was on duty and he was in 

his house. His two sons went to enjoy Bihu function. He denied the defence 

suggestion that he has stated about the incident after hearing from others. He 

denied that he without knowing the names of the accused deposed in the court. 

After the incident his son Basudev arrived. 

  

12.    PW2 said that the occurrence took place in the year 2012. There 

was Bohag Bihu Mela in their Collegiate School Field. In the morning at about 8 

a.m. her school teacher Rabin Baruah and Udhab Deka Baruah informed her over 

phone that some persons caused hurt to Tapan Deka with knife and he was taken 

to hospital where Tapan Deka died. Then she came to school and met her 

colleague. The father of Tapan Deka informed them that at night his son Tapan 

Deka enjoyed Bihu function and came back home and slept. Some boys and Papu 

Saikia called Tapan and asked for water. The boys asked water for taking alcohol 

but he did not provide them water. Then one of the boys stabbed Tapan with a 
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knife in his abdomen. Biren Deka also told that Tapan caught hold of Papu Saikia 

but Tapan fell down and though Biren Deka came near but he could not 

apprehend the boy. On the same day she filed a written ejahar in the police 

station. Ext.1 is the ejahar.         

  In her cross examination she has stated that she did not come to enjoy 

Bihu Mela and she has no personal knowledge as to what happened in the night. 

She has filed the FIR after hearing the same from Biren Deka. She denied the 

defence suggestion that Biren Deka did not state about the incident to her. She 

denied that she did not state to the police that Biren Deka apprehended Papu 

Saikia. On the next day Biren Deka handed over the knife to police. The ejahar 

was written by Udhab Deka Baruah.  The school field is not within the compound 

of the school. Prior to lodging FIR she heard the facts from the father of the 

deceased. 

 

13.   PW3, stated that deceased Tapan Deka was his elder brother. On 6-

5-12 at night there was Bihu Mela in the Collegiate High School field. At about 2 

a.m. at night one person informed him that his brother Tapan Deka has been 

stabbed. Then he rushed to the gate of quarter of Collegiate School campus and 

saw his brother lying on the ground inside the gate holding his abdomen and 

blood was oozing out. His father was holding Papu Saikia. Tapan Deka told that 

Papu Saikia assaulted him. Immediately police came and took his brother to 

Kanaklata Civil Hospital. His father also sustained injury and he also went to 

hospital. Police apprehended Papu Saikia while he tried to escape. His brother was 

taken to Guwahati Medical College from Kanaklata Civil Hospital. On the next day 

police called him to the police station and showed him accused Papu Saikia, 

Nabajyoti Saikia and the other accused persons present in the dock and they 

admitted that they were present along with Papu Saikia when his brother was 

assaulted. As the condition of his brother was serious so they admitted him in 

Mission Hospital and at night at about 5:30 Tapan Deka died. The knife was found 

at the place of occurrence and handed over to police. Police seized the said knife. 

Ext.2 is the seizure list. Material Ext.1 is the seized knife. Police produced him 
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before the court for recording his statement. Ext.3 is the statement made before 

Magistrate. He further stated that Tapan Deka told him that Papu Saikia and 

others asked him water for taking alcohol and as he did not provide water he was 

stabbed by knife.  

  During cross examination the PW3 said that he is the second son of Biren 

Deka. Occurrence took place at around 2.30am. He do not know the name of the 

person who informed him that his brother was assaulted. Sulabh Deka also 

accompanied him. Immediately police came and police assaulted him. He denied 

the defence suggestion that when he arrived his father was not apprehending 

Papu Saikia. He knows what is dao and what is khukuri. He admitted that he 

stated before the Magistrate that he was informed by a person that his brother 

has been stabbed by khukri. PW3 denied that he did not state to the police that 

Tapan is lying inside the gate, blood oozing out of the abdomen, that accused 

stabbed him and accused should not be left, that his father also received injury. 

He denied the defence suggestion that police did not seize any knife from the 

park. He also denied the defence suggestion that his father handed over the knife 

in front of the Headmistress of the school. He also denied the defence suggestion 

that he came to the place of occurrence after the occurrence and his brother was 

not in a position to speak. 

  

14.    PW4 the medical officer, stated in his evidence stated that on 6-5-

12 he performed post mortem examination on the dead body of deceased Tapan 

Deka, 35 years, male, son of Biren Deka vide Kacharigaon OP GDE NO.135 dated 

6-5-12 and on examination he found the followings :   

     Rigor mortis present. Eyes were half open. A clean cut 

stitched (3 stitched) incised wound about 1 cm x 1 ½ cm of size, placed 

vertically in the left hypochondrias region.   

   The incised wound place slight obliquely below upward upto 

the splenic region.  

  On cut section massive pool of blood collection seen in 

peritoneal cavity.  Multiple lacerated injury seen over the convex part of 
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the spleen. Along with the splenic injury multiple injury seen in the 

intestine and part of the stomach adjacent spleen.  

  No other injury seen. No ligature mark around the neck.  

  Injuries are ante mortem in nature.  

  He opined that the cause of death was due to massive 

hemorrhage and shock as a result of injury sustained.  

   Ext.4 is the post mortem report and Ext.4 (1) is his signature and 

Ext.4 (2) is the signature of the Joint Director of Health Services. 

   In his cross examination PW4 stated that this is a single stab injury 

case. Other injuries mentioned are the resultant injuries of injury No.1. He 

performed the post mortem of the dead body with stitched wound which would 

show that before post mortem examination the deceased was treated by some 

other person or medical officer. He has not mentioned about stomach content. 

15.   PW5 said that the occurrence took place about 3/4 years back. The 

Bihu function was going on in the school field at about 3/4 a.m. at night and he 

was in the gate of the school field. Accused Papu Saikia along with another six 

boys came to the campus and asked water from Tapan Deka. As he did not 

provide water so 5/6 boys gheraod Tapan Deka and Papu Saikia gave blow on 

Tapan Deka with knife. Seeing the incident he rushed to the place of occurrence 

and then Papu Saikia gave him a fist blows as a result one of his teeth fell down. 

Thereafter the boys fled away. Tapan Deka was taken to Kanaklata Civil Hospital. 

He also accompanied Tapan Deka. Thereafter he was taken to Mission Hospital 

where he died. 

 In his cross examination he has stated that many people gathered in the 

Bihu function. The father of Tapan Deka and he works in the school and they are 

neighbors. The occurrence took place inside the gate of the field. He denied the 

defence suggestion that he was not present in the Bihu function and did not see 

any occurrence. He also denied the defence suggestion that Papu along with 6/7 

boys did not come seeking water and as Tapan did not provide water Papu stab 

him with knife. He also denied the defence suggestion that Papu did not give him 

fist blows and his tooth has not fall down. The occurrence took place about two 
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furlong away from the gate. Police and army applied lathi charge near the gate 

and he does not know who sustained injury as a result of the lathi charge. 

 

16.   PW6 said that about 3/4 years back one day in the morning he was 

returning home in his bike after enjoying Bihu function at Collegiate School field. 

At about 5 a.m. he stopped for a while in front of the gate of the school and heard 

that a quarrel took place and then he left that place. He heard that Tapan Deka 

died. When he was coming in a bike police took a signature from him. Ext.2 is the 

seizure list. 

 In cross-examination the PW6 said that he does not know about the 

occurrence.     

  

17.   PW7 said that the occurrence took place about 2/3 years back at 

about 1:30/2 a.m. He noticed a gathering inside the Collegiate School and then 

went there and saw Tapan grabbing Papu stating that Papu stabbed him with a 

knife. Biren, the father of Tapan, was also present near to them. Police came and 

apprehended Papu Saikia. Tapan Deka was taken to hospital.  He also went to 

Kanaklata Civil Hospital along with Bitupon and Tapan Deka. He saw cut injury on 

the stomach of Tapan Deka. Tapan was referred to Guwahati Medical College from 

Civil Hospital but as his condition was not good so admitted in Mission Hospital. 

After a few moments Tapan Deka died. 

  In his cross examination he has stated that that he stated before police 

that he came to know from Biren Deka that Papu Saikia and about six other boys 

caused hurt to Tapan Deka by knife on his stomach and as a result he sustained 

grievous injuries. He denied that he stated before police that he heard about the 

incident. 

18.  PW8 said that about 2/3 years back one day while he was returning 

from Mazbat after attending a marriage ceremony, at about 5 a.m. he saw a 

gathering in front of the gate of Collegiate School and then he stopped the 

vehicle. He saw huge people along with police. He came down from his vehicle. 

Police showed him a knife and told that the said knife was recovered from near 
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the entrance gate of the school campus and also took his signature. Ext.2 is the 

seizure list. Mat. Ext.1 is the knife shown by police. 

 In his cross examination he has stated that except putting his signature in 

the seizure list he does not know anything about the occurrence. He cannot say 

firmly that it was the said knife seized by police. 

 

19.   PW9 stated that about 3/4  years back one day he went to enjoy 

Bihu function in the Collegiate High School field. At about 12/1 a.m. at night there 

was hulla in the campus of the school. Then he went to the place of occurrence he 

saw Sourabh Deka and Basudev Deka lifting Tapan Deka. He saw blood oozing out 

from the stomach of Tapan Deka. Police came. He came to Civil Hospital along 

with the injured in a vehicle. Thereafter Tapan was taken to Mission Hospital 

where he died.   

This witness was declared hostile. During cross examination by the 

prosecution the PW9 denied that he stated before the police that when he went to 

the police station and in his presence all the accused confessed that they 

assaulted Biren and Tapan, and Papu Saikia with a knife murdered Tapan. 

The PW9 during cross examination by the defence said that brother of 

Tapan is his fiend. He is not aware about the confession made by the accused 

before police. He has not seen the accused in the police station. Except boarding 

in the vehicle, he do not know anything. 

 

20.   PW 10 stated that about three years back she was enjoying 

function in the field of Collegiate School. At about 1 a.m. at night her nephew 

informed her over telephone that Baba (Tapan) was murdered. Then she rushed 

to the quarter and saw her husband holding Papu and her son Tapan was lying on 

the ground inside the gate and told that he was assaulted by Papu. Then she 

became senseless. Later on, she came to know about the occurrence from her 

husband that Papu Saikia and other six boys assaulted Tapan.  
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  In her cross examination she has stated that the name of her nephew is 

Basanta Deka who called her over phone. She denied the defence suggestion that 

her husband did not state her about the occurrence.  

 

21.    PW11 stated that the occurrence took place in the month of May, 

2012. On the day of occurrence Bihu function was going on in the Collegiate High 

School field. Members of his family went to the school field for enjoying Bihu 

function. On returning home they told him that they heard noise in the field and 

something untoward had happened. Then he went out at about 2:30 a.m. and 

saw one motor cycle in front of Baruah Chuburi L.P. School and also saw police 

personnel near the motor cycle.  Police seized the motor cycle in his presence. 

Ext.4 is the seizure list of motor cycle bearing registration No.AS-12/D- 1093.  As 

per the version of police the motor cycle belonged to the assailant.  

  In his cross examination he has stated that he has no personal knowledge 

as to whom the motor cycle belonged. He heard from the people gathered at the 

place of occurrence that the bike belonged to the assailant. PW 11 said that at 

about 6am he went out and saw the bike. 

 

22.    PW12 stated that on 6-5-12 at about 5:30 a.m. he received phone 

call from Biren Deka, the chowkider of his school who informed him that his son 

had been stabbed by Papu Saikia and one Gaur. Then he immediately came to 

school and met Biren Deka. At that time Tapan Deka was sent to hospital. On 

being asked Biren Deka told him that on the previous night while Bihu function 

was going on in the school field, at about 2:30 a.m. Papu Saikia and some others 

came to his house and asked for water and when the said boys did not get water 

quarrel took place and then his son Tapan Deka was stabbed. When the 

miscreants were fleeing Biren Deka could apprehend some of them. He went to 

hospital and came to know that Tapan Deka died.  

  In his cross examination he has stated that he did not attend the Bihu 

function. He denied the defence suggestion that Biren Deka did not tell him 

anything about the incident.  
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23.   PW13 stated that on 6-5-12 at about 6 a.m. his colleague Rabin 

Baruah informed him over telephone that Tapan Deka has been stabbed and 

asked him to come to school. He immediately came to the school and met Biren 

Deka and on being asked Biren Deka told him that Papu Saikia and his 

companions had stabbed his son Tapan Deka with a knife. Initially Tapan Deka 

was taken to Mission Hospital and he died there. Biren Deka told him that on the 

previous night Papu Saikia and his companions came to his house and asked for 

water and when they did not get water there was quarrel and Papu Saikia stabbed 

his son Tapan.  

   In his cross examination he has stated that when Papu Saikia and 

his companions went to the house of Biren Deka and asked for water there was 

scuffle between the accused persons and Tapan Deka. He did not attend the Bihu 

function on the night of occurrence. Whatever statement he made are heard from 

Biren Deka. He denied the defence suggestion that Biren Deka did not tell him 

anything about the incident.  

 

24.   PW14 stated that on the date of occurrence in the night there was 

a Bihu function in the Collegiate School field. On the next day in the morning he 

heard that murder had taken place in the Collegiate School campus. He went to 

the place of occurrence and saw police personnel in front of the gate of Collegiate 

School.  Police called him and asked him to put his signature in a paper and 

accordingly he put his signature. He came to know that one Tapan had been 

murdered. Ext.2 is the seizure list.  

  In his cross examination he has stated that no knife was shown to him. He 

does not know what was written in the seizure list.  

 

25.   PW15 stated that the occurrence took place on 5th May, 2012 in the 

mid night. On that day at night Bihu function was going on in the Collegiate 

School field and he enjoyed the Bihu function in the said place. While he was 

returning from the said school field after enjoying Bihu function he saw/noticed 
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two persons clasping each other about 10 feet inside the main gate of Collegiate 

School. There was door on the gate and it was locked. When he reached near the 

gate he heard one of the said persons crying/shouting and asking for water. He 

also saw one police man just outside the main school gate. Then he questioned 

him why he did not take account of the fact that someone was in trouble and he 

was seeking help and asking for water. By this time other people gathered there in 

front of the gate of the school and he left the place. On the next day morning 

when he came out of his house for morning walk he heard that son of the 

chowkider of the Collegiate School has been murdered. He noticed one motor 

cycle just in front of the gate bearing registration No.AS-12/D-1093. Police seized 

the said motor cycle. Ext.4 is the seizure list.  

  In his cross examination he has denied the defence suggestion that on the 

night of occurrence he did not go to enjoy Bihu function.  

 

26.   PW16 stated that the occurrence took place about 3/4 years back. 

On the next day he heard from the neighboring people that Tapan Deka was 

murdered. This witness was declared hostile by the prosecution.  

 

27.   PW17 said that the occurrence took place in the year 2012 in the 

month of April/May. On the day of occurrence at about 1:30 – 2 a.m. he had 

attended the Bihu function at the adjacent field of Collegiate High School, Tezpur. 

In front of the gate of the said school while he was about to start his maruti car 

for going to his home he noticed incident of assault/hulla inside the gate of the 

Collegiate High School and the gate of the school was closed. Among the said 

persons there was accused Papu Saikia who had assaulted deceased Tapan Deka 

and his father Biren Deka. As the gate was closed, so he tried to save them by 

jumping the wall of the school but Papu Saikia threatened him of dire 

consequences if he goes there. Then he shouted police and name of Basudev who 

was the brother of deceased Tapan Deka. He entered into the school campus by 

jumping the wall and then in his presence accused Papu Saikia had assaulted 

Tapan Deka on his abdomen by means of a knife/dagger. Tapan Deka shouted 
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and then accused Papu Saikia fled away. There were 6/7 associates of Papu Saikia 

who also fled away after the incident. He caught hold of injured Tapan Deka and  

Biren Deka chased accused Papu Saikia.  Thereafter police came. Basudev Deka, 

brother of Tapan also came. Biren Deka caught hold of accused Papu Saikia and 

also asked Basudev to caught hold of Papu Saikia. When police came, police had 

beaten Basudev while he was holding accused Papu Saikia and taking advantage 

of that situation Papu Saikia fled away and thereafter public caught Papu Saikia 

and handed over him to police. He heard from deceased Tapan Deka and Biren 

Deka that the accused persons asked for water for consuming liquor and as they 

refused to provide water, the incident took place and accused Papu assaulted 

Tapan. Police had taken the injured at first to Kanaklata Civil Hospital, Tezpur and 

as his condition was critical he was referred to Guwahati and on his critical 

condition, on the way to Guwahati he was admitted in Mission Hospital, Tezpur 

where he died. Police made inquest over the dead body at Mission Hospital. He 

noticed injury on the abdomen of the deceased. Ext.6 is the inquest report.  The 

knife was about 1 feet length.  

  In his cross examination he has stated that Biren Deka is his maternal 

uncle. He denied the defence suggestion that he was not present at the time of 

occurrence in the Bihu function. He also denied the defence suggestion that he 

has not seen accused Papu Saikia assaulting Tapan Deka by means of 

knife/dagger.  He also denied the defence suggestion that he has not seen Papu 

Saikia being caught by Biren Deka and handing over him to police. He also denied 

the defence suggestion that he has not seen the associates of Papu Saikia. He 

also denied the defence suggestion that he has not called Basudev Deka and 

police at the time of occurrence.  He also denied the defence suggestion that he 

has stated before police that on the next day while he visited the police station he 

saw the accused persons at police station. He did not put the date below his 

signature Ext.6(1). He also denied the defence suggestion that on the date of 

occurrence he has not seen any knife/dagger. He denied the defence suggestion 

that he has not stated before police that the knife/dagger was about 1 feet length. 
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He also denied the defence suggestion that he does not even recognize and know 

accused Papu Saikia.   

 

28.   PW18 Dr. Dibakar Saikia in his evidence stated that on 6-5-2012 he 

examined Biren Deka,, aged 60 years, male, son of Lt. Prally Deka vide 

Mahabhairab OP No.nil dated 6-5-12 escorted by UBC 669 Nitul Chetia vide 

hospital OPD registration No.22047 dated 6-5-12. On examination he found the 

following injuries:         

1. Defused swelling below the right eye.  

2. Tenderness on both side of the back. 

He opined that the injuries were simple, fresh and caused by blunt object.  

Ext.7 is the medical report wherein Ext.7(1) is his signature.  

   In his cross examination he has stated that such type of injuries may be 

caused by hitting on hard substance or by falling on hard substance. Age of the 

injuries was not mentioned in his report.  

 

29.   PW19 stated that on 6-5-2012 as per direction of the I/C, 

Kachairgaon OP he attended Baptist Christian Hospital, Mission Chariali along with 

Constable No.797 Diganta Saikia with reference to Kacharigaon OP GDE No.135 

dated 6-5-12. He has found the dead body of Tapan Deka, aged 35 years, son of 

Sri Biren Deka of Collegiate High School Quarter, PS Tezpur lying on a stretchers 

in the hospital and accordingly he issued a dead body challan for post mortem 

examination of the dead body. Ext.8 is the dead body challan. Thereafter he 

prepared inquest upon the dead body. During inquest he has found spot of 

stabbing injury below the left side of the chest of the deceased. Ext.6 is the 

inquest.   

   In his cross examination he has stated that he has not mentioned in 

his inquest report whether the deceased was admitted in the hospital or not. He 

has not mentioned the size of the spot of stabbing injury in his inquest.  He 

denied the defence suggestion that he has not prepared the inquest in Baptist 

Christian Hospital, Mission Chariali.    
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30.          PW20 Sri Subhash Chandra Baishya, the investigating officer, in his 

evidence stated that on 6-5-2012 they were on duty for a Bihu function at 

Collegiate High School, Tezpur and an incident of assault took place there and 

accordingly he telephonically informed the police personnel present in the out -

post and a GDE being NO.105 dated 6-5-12 at 2:30 a.m. was made in 

Mahabhairab OP. They came to know that one Tapan Deka, the son of Biren 

Deka, the chowkider of  Collegiate High School, Tezpur was stabbed by somebody 

for which Tapan Deka got injured. Immediately they sent Tapan Deka for medical 

examination. On the spot, with the help of the public, they could apprehend one 

accused namely Papu Saikia. Thereafter one Dipti Barua, Headmaster, Collegiate 

High School, Tezpur lodged an FIR before Tezpur PS and the O/C has endorsed 

him to investigate the case. He has recorded the statement of accused Papu 

Saikia, visited the place of occurrence, and prepared the sketch map of place of 

occurrence. Ext.9 is the sketch map. He arrested Papu Saikia, Kamal Prashad 

Gaur, Nabajyoti Sarmah, Dibyajyoti Deka, Bijit Kumar Hajong, Nagen Nath and 

Kuldeep Borah. He also recorded the statement of witnesses. He has also seized 

one knife from the place of occurrence. Ext.2 is the seizure list. He has also seized 

one motor cycle belongs to accused Papu Saikia from the place of occurrence. 

Ext.5 (re-numbered) is the seizure list. Tapan Deka died at Mission Hospital. 

Inquest was done by ASI Surendra Kr. Baruah. He has collected the post mortem 

report. after completion of investigation he has submitted charge sheet against 

accused persons namely  Papu Saikia, Kamal Prashad Gaur, Nabajyoti Sarmah, 

Dibyajyoti Deka, Bijit Kumar Hajong, Nagen Nath and Kuldeep Borah 

U/s.143/323/302 of IPC. Ext.10 is the charge sheet.  

  In his cross examination PW20 said that the GDE was made in the 

Mahabhairab OP on 6-5-12 at 2:30 a.m. He telephonically gave the said 

information to the person who was available in the out- post and the said person 

made the GDE. He has not annexed the extract copy of the said GDE with the 

charge sheet. He has also not seen the original general diary containing the said 

relevant entry in the court. At 9:20 a.m. he has seized the motor cycle. There was 



P a g e  | 21 

 

no initial in respect of correction of number of the motor cycle in the seizure list. 

He has written in the seizure list, the Ext.2, that the seized knife was lying at a 

distance of 100 feet from the place of occurrence. The knife was seized at 9. AM.  

PW20 said that he examined the PW1 on 6/5/12 at 9.40 AM. The PW20 

said that the PW1 did not stated before him that he came out of the residence and 

asked the boys not to quarrel and he is ready to provide water and one of the 

boys pushed him and three others surrounded Tapan and assaulted Tapan  and 

those person murdered Tapan, that immediately Tapan came to him and said that 

he has been stabbed by a dagger, that he ran after the boys who were under a 

tree and Papu Saikia was standing towards the school gate with a dagger and 

PW1 went towards the school gate and caught hold of Papu Saikia by the collar of 

the shirt and Papu Saikia  threw the dagger to a boy outside the gate and the said 

boy threw away the dagger, that two boys and his son Basudev Deka came that 

then he went towards his son and then the police arrived, that Basudev caught 

Papu, that police assaulted Basudev and at that time Papu fled away, that he 

recognized Nabajit Sarmah, that accused persons took something near the tube 

well and asked Tapan for water and Tapan replied that at 2.30am where they 

would get water, that police seized one dagger from the accused. 

The PW20 said that PW3 did not state before police that he found Tapan 

lying inside the gate, blood oozing out of the stomach and holding his abdomen, 

that Tapan said he did not provided water to the accused, that his father also got 

injured. 

The PW20 said that the PW5 did not state to him he was on duty at the 

main gate, that he was roaming inside the field of the school, that accused asked 

for water from Tapan and when refused Papu stabbed Tapan, that he chased 

Papu and Papu gave him a blow and one of his tooth fell down, that he 

accompanied to the hospital with Tapan. 

The PW20 said that the PW7 did not state before him that when saw 

Tapan Deka grabbing Papu Saikia and police came and took Papu Saikia, that he 

heard from Biren Deka that Papu and 6 others had caused serious injury on the 

stomach of Tapan Deka by means of knife.  
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The PW20 said that the PW10 did not state before him that Tapan told her 

that Papu stabbed him. 

The PW20 said that the PW12 did not state before him that Biren Deka 

called him over telephone. The PW20 said that although this witness said that 

Papu and others had stabbed his son but has not stated that one Gaur with Papu 

had stabbed his son, that when the miscreants were fleeing he apprehended some 

of them. 

PW20 said that the PW15 did not stated   the following before him, “ while  

I was returning from the said school field after enjoying Bihu function I 

saw/noticed two persons clasping each other about 10 feet inside the main gate of 

Collegiate School. There was a door in the gate and it was locked. When I reached 

the gate I heard one of the said persons crying/shouting and asking for water. I 

also saw one police man just out side the main school gate. Then I questioned 

him why he did not take account of the fact that someone is in trouble and he was 

seeking help and asking for water. By this time other people gathered there in 

front of the gate of the school and I left the place”.   

The PW20 said that the PW17 Basanta Deka has not stated before him as 

follows,  “On the day of occurrence at about 1:30 – 2 a.m. I had attended the 

Bihu function at the adjacent field of Collegiate High School, Tezpur. In front of 

the gate of the said school while I was about to start my maruti car for going to 

my home I have noticed incident of assault/hulla inside the gate of the Collegiate 

High School and the gate of the school was closed. Among the said persons there 

was accused Papu Saikia who had assaulted deceased Tapan Deka and his father 

Biren Deka. As the gate was closed, so I tried to save them by jumping the wall of 

the school but Papu Saikia threatened me of dire consequences if I go there. Then 

I shouted police and name of Basudev who was the brother of deceased Tapan 

Deka. I have entered into the school campus by jumping the wall and then in my 

presence accused Papu Saikia had assaulted Tapan Deka on his abdomen by 

means of a knife/dagger. Tapan Deka shouted and then accused Papu Saikia fled 

away.  There were 6/7 associates of Papu Saikia who also fled away after the 

incident. I got hold injured Tapan Deka and Biren Deka chased accused Papu 
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Saikia.  Thereafter police came. Basudev Deka, brother of Tapan also came. Biren 

Deka caught hold of accused Papu Saikia and also asked Basudev to caught hold 

of Papu Saikia. When police came, police had beaten Basudev while he was 

holding accused Papu Saikia and taking advantage of that situation Papu Saikia 

fled away and thereafter public caught Papu Saikia and handed over him to police. 

I have heard from deceased Tapan Deka and Biren Deka that the accused persons 

asked for water for consuming liquor and as they refused to provide water, the 

incident took place and accused Papu assaulted Tapan. Police had taken the 

injured at first to Kanaklata Civil Hospital, Tezpur and as his condition was critical 

he was referred to Guwahati and on his critical condition, on the way to Guwahati 

he was admitted in Mission Hospital, Tezpur where he died. Police made inquest 

over the dead body at Mission Hospital. I have noticed injury on the abdomen of 

the deceased.”   PW20 said the PW17 has not stated that on the night of 

occurrence he had witnessed the occurrence rather PW17 said that on the next 

day he visited the police station and saw the accused persons in the police station. 

PW17 has also not stated that he saw the dagger, that the dagger was one feet 

long.  

PW20 denied that without having any incriminating material he submitted 

the charge sheet against the accused persons. PW20 said that he started 

investigation immediately after the occurrence as because he was available in the 

Bihu function. PW20 said that in the printed FIR form, the time of occurrence was 

not mentioned. He arrested accused Nagen Nath on 7-5-12 at about 11 a.m. from 

his house. He does not remember as to whether any there was pandal in the 

house of accused Nagen Nath at the time of apprehension.   

 

31.   PW21 stated that on 14-5-2012 he has recorded the statements of 

witnesses Biren Chandra Deka and Basudev Deka U/s.164 of Cr.P.C. as per order 

of the Ld. Chief Judicial Magistrate, Sonitpur, Tezpur. After recording the 

statement of the above witnesses he sent back the case record vide his order 

dated 14-5-12. Ext.3 is the statement of witness Basudev Deka wherein Ext.3(4) is 

his signature. Ext.11 is the statement of witness Biren Chandra Deka wherein 
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Ext.11(1) is his signature and Ext.11(2), Ext.11(3), Ext.11(4), and Ext.11(5) are 

the  signatures  of witness Biren Chandra Deka. Ext.12 is the case record of GR 

case No.1093/12 wherein Ext.12(1) is the order dated 14-5-12 passed by  Ld. 

Chief Judicial Magistrate, Sonitpur, Tezpur and Ext.12(2) is his order dated 14-5-

12 and Ext.12(3) is his signature.  

  In his cross examination he has stated that as per statement of witness 

Basudev Deka, the occurrence took place on 5-5-12 and he has recorded the 

statement of the witness on 14-5-12. Signature of the witness was taken by his 

Bench Assistant. Witness Biren Chandra Deka has stated that the occurrence took 

place on 14-5-12 and he has recorded his statement on 14-5-12. Signature of the 

said witness was taken by his Bench Assistant.  

 

32.  In one of the judgment referred by the defense, the matter is one 

PW claims to be present during occurrence and he admitted that this fact not 

stated during investigation. 

In the present case, no such admission made by the PWs that they 

concealed material facts to the IO. 

   

33.   In ( Sajid Husssain (Md) & Ors vs State of Assam & ANR) 

(reported in 2016 (4) GLT) the Hon’ble Gauhati High Court held; 

“ 69. Having said so, it is the duty of the police to take immediate action on 

receipt of information about commission of the cognizable offence. Police cannot 

wait and defer investigation till lodging of the first information in the prescribed 

manner when it has credible information with it about commission of a cognizable 

offence. Therefore, action of the police (PW14 and 15) in starting investigation on 

receipt of GD Entry was fully justified and no fault can be found with such 

approach. 

70. Therefore, written Ejahar lodged by PW1 at 11.45 pm on 05.03.2003 is the 

FIR where he mentioned the names of the accused persons. That being the 

position, question of any second FIR being filed or the written Ejahar being hit by 

section 162 Cr.P.C would not arise. That apart, the debate as to whether the GD 
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Entry is the FIR or the written Ejahar is the FIR has become largely academic 

when we consider the evidence which surfaced during the trial and which we have 

carefully analyzed above. Whether it is the GD Entry or the written Ejahar detailed 

particulars of the offence or that of the accused need not be mentioned. ” 

 

Here the prosecution case is that in the night of 5/5/2012 a Bihu Function 

was going on in the collegiate High School field. The PW20 (police/ IO of the 

case) was present in the Bihu Function and he with the help of public 

apprehended accused Papu Saikia. The PW20 in his cross- examination specifically 

said that he started the investigation immediately after the occurrence because he 

was available in the Bihu Function. In his cross examination PW20 said that the 

GD Entry was made in the Mahabhairab OP on 6-5-12 at 2:30 a.m. He himself 

telephonically gave the said information to the person who was available in the 

out- post and the said person made the GD Entyr. He has not annexed the extract 

copy of the said GD Entry with the charge sheet. He has also not seen the original 

general diary containing the said relevant entry in the court. 

In view of the above, it is irrelevant that the GD Entry is not exhibited 

during trial. 

 

34.  Further, here I would like to place the observation made by the 

Hon’ble Gauhati High Court in Gautam Das and anr vs State of Tripura (reported in 

2011 (2) GLT 266);  

 ( 15 ) What follows from the above discussion is that the counsel for the 

prosecution or the defence, as the case may be, for the purpose of contradicting a 

witness with his previous statement, is required to bring that portion of the 

statement, which is sought to be contradicted, to the notice of the witness, 

inviting his response to such previous statement. If he admits his previous 

statement, no further proof is necessary, if he does not admit, the practice, 

generally followed, is to admit it subject to proof thereof by the Investigating 

Officer. If the Investigating Officer, relying on the case diary, asserts that the 

witness, in question, did make the statement (which is contradictory to the 
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statement made in the Court on oath), the court shall, then, mark the same as an 

exhibit. Similarly, if an omission, on the part of a prosecution witness, is sought to 

be proved, then, the defence or the prosecution, as the case may be, may suggest 

to the concerned witness that he did not make, at the time of giving statement 

before the Investigating Officer, any such statement, which he has made in the 

Court. Such suggestion, if denied by the witness concerned, is to be proved by 

asking the Investigating Officer, during his examination, as a witness to the effect 

as to whether the witness concerned had made such a statement before him or 

not. If the Investigating Officer relying on the case diary, answers in the negative, 

then, the statement made by the witness, on oath, in the Court, can be treated as 

omission.  

 In the present trial the procedure for contradicting the witnesses not 

followed by the defense.  

 

35.  In this case the material witnesses are the PW1 and the PW3. Both 

of them arrived at the place of occurrence while the incident was going on. The 

PW1 said that he apprehended the accused Papu Saikia and then the PW3 came. 

Both the PW1 and PW3 said that the accused Papu Saikia was immediately 

apprehended by the police on the spot, when tried to flee away from their 

clutches. The PW20 also corroborated to the fact and stated that he on the spot 

with the help of public apprehended the accused Papu Saikia. The facts depicted 

by the prosecution is that it is the PW1 who was present when an argument was 

going on between the deceased and the accused persons inside the Collegiate 

School Campus. As per the PW1, the accused were seeking water from the 

deceased, and the latter was reluctant to give water. The PW1 volunteered to 

provide water, but some of the accused assaulted him. There is nothing in the 

record to disbelieve the PW1 regarding his presence at the place of occurrence, at 

the time of occurrence. The PW1 stays in the school campus and it is natural on 

his part to come out of the house hearing chaos outside. The defense has during 

cross - examination of the PW1 brought out from the PW1 that he is suffering 

from night blindness and argued that it cannot be believed that the PW1 has 
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noticed anything. Though the PW1 said that he is suffering from night blindness, it 

is not brought from the witness the extent of his visibility during night. The PW2 is 

the authority of the PW1. It is not brought out from the PW2 that PW1 though 

suffering from night blindness, latter has been allowed to serve as chowkidar 

(night watchman) of the School.  

36.  PW1 said that he caught hold of the collar of shirt of Papu Saikia 

and Papu Saikia threw the dagger to the persons who were standing on the other 

side of the gate. At that moment his son Basudev Deka along with other two boys 

reached inside the campus of the school and then he left the accused Papu and 

went near his son Tapan Deka (victim). At that moment police arrived at the place 

of occurrence. Accused Papu Saikia was caught hold by his son Basudev when 

police arrived. Police assaulted Basudev and then accused Papu Saikia fled away. 

The PW3 said that police apprehended Papu Saikia while he tried to escape.  The 

PW20 said that on the spot, with the help of the public, they could apprehend one 

accused namely Papu Saikia.  

 

37.  The defense has questioned the presence of other witnesses. It 

should be remembered that a Bihu function was going on near the place of 

occurrence. Naturally, there would be a huge gathering of people near the place of 

occurrence. The witnesses mentioned that police conducted lathi charges at that 

moment. The presence of PW5 cannot be disputed because he is a colleague of 

the PW1. The PW5 said noticing the incident he rushed to the place of occurrence 

and then Papu Saikia gave him a fist blow as a result one of his teeth fell down. In 

cross examination the PW5 said police and army applied lathi charge near the 

gate and he does not know who sustained injury as a result of the lathi charge. It 

is possible that PW5 was present at the place of occurrence because he is also a 

watchman of the school. Like PW5 many people might have received injuries 

during lathi charge. The PW1 and PW3 said that the accused Papu Saikia was 

apprehended by the police while trying to flee away.  

 Though the PW2 is a hearsay witness, her evidence cannot be discarded 

out rightly. The PW2 is the authority of the PW1. It is natural that after the 
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incident the chowkidar would narrate the incident occurred in the school campus 

during the previous night to the Head Mistress.  

 

38.  The prosecution suggested to the PW3 that the victim was not in a 

position to speak, but no such fact is brought out from the PW20 (IO). It is also 

not brought out from the doctor that a person receiving injury in the abdomen 

immediately lose the ability to speak. 

 

39.  There are plethora of judgments by the hon’ble Higher Courts that 

portion evidences of hostile witnesses can be accepted if corroborated by other 

evidences. The defence has argued that the evidence of PW9 cannot be taken into 

consideration. The PW9 said that he saw the PW3 and PW7 lifting the injured/ 

victim. Reading both the statement of the PW3 and PW9, it can be held without 

any doubt that the PW7 arrived at the place of occurrence with the PW3.  

 

40.  The doctor (PW18) examined the PW1 after the incident. He found 

swelling under the eye and tenderness on the back of PW1. The PW1 said that he 

went to the place where hulla occurred and saw the accused persons present in 

the dock. He asked the accused persons not to quarrel and then one of them 

pushed him and three of them restrained him. PW1 said that he also saw three of 

them assaulting Tapan. After a few moments his son came to him and told that 

dagger inserted in his stomach.  

  The PW1 has not pointed out who amongst the accused pushed 

him. The PW1 did not state that during the push by one of the accused he 

received injury near his eye. The PW1 had to use strength to caught hold of the 

accused Papu Saikia, hence, this may be the reason for receiving injury. The PW1 

said that his son (deceased) after a few moments told him that dagger has been 

inserted in the stomach. Till the PW1 was pushed by one of the accused, he 

(PW1) was not aware that one of the accused possesses a knife. It is only on 

being informed by the victim, PW1 came to know that the victim has been 

stabbed. The doctor who conducted the post mortem examination of the 
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deceased has not mentioned about other marks of assault on the person of the 

deceased except the cut injury on the abdomen. The PW3 said that when he 

arrived, the victim told that that accused Papu Saikia caused the stabbing. Hence, 

it cannot be held conclusively that the stabbing was done by the assailant Papu 

Saikia while other associates were holding the victim. Here the prosecution cannot 

show by adducing evidence that even one member carried a lethal weapon to the 

knowledge of the other members of the assembly and thereafter such armed 

person causes a grievous hurt.  

  In Legal Heirs of Bina Rani Das & Ors vs State of Assam 

(reported in 2016 (4) GLT 984) the Hon’ble Gauhati High Court observed as 

follows;  

“27. What is essential to apply section 149 of the IPC in a given case is to 

establish that either the members of the unlawful assembly had a common object 

or that each of the members had the knowledge that such offence was likely to be 

committed. If prosecution can show by adducing evidence that even one member 

carried a lethal weapon to the knowledge of the other members of the assembly 

and thereafter such armed person causes a grievous hurt, in that event, it can be 

inferred that they had a common object of causing such grievous hurt and in that 

event mere membership of the unlawful assembly without any overt act, may 

entail punishment under section 149 of the IPC. ” 

 

41.  The defense has argued that suspicion cannot take place of proof, 

which is correct. But the present case is not based on suspicion. The family 

member of the deceased i.e father of the deceased found the accused Papu Saikia 

holding the knife. The PW3 arrived just after the incident and found his father 

holding the accused Papu Saikia. The victim told the PW3 that accused Papu Saikia 

caused the stabbing. Police was available on the spot and held the accused Papu 

Saikia with the help of public. Defence has not denied that public helping the 

police includes PW1 and PW3. The defense suggested to the PW3 that the victim 

was not in the condition of speaking, but no evidence is there to prove the 

contention.  
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  Of course, the evidence of PW17 is to be considered cautiously. The 

PW17, being the nephew of the PW1, is over anxious to see that the accused are 

not freed. 

 

42.  The PW8 said that during seizure of the knife, he was present. He 

signed in the seizure list. The PW1 noticed the accused Papu Saikia throwing the 

knife towards the other side of the gate. The PW8 identified the knife in the court 

also. 

 

43.   The doctor (PW4) has stated that during examination of the dead 

body of the deceased he found a clean cut stitched (3 stitched) incised wound 

about 1 cm x 1 ½ cm of size, placed vertically in the left hypochondriac region.  

The incised wound place slight obliquely below upward up to the splenic region. 

On cut section massive pool of blood collection seen in peritoneal cavity.  Multiple 

lacerated injuries seen over the convex part of the spleen. Along with the splenic 

injury multiple injury seen in the intestine and part of the stomach adjacent 

spleen. No other injury seen. No ligature mark around the neck. Injuries are ante 

mortem in nature. As per the PW4 (doctor) the cause of death was due to massive 

hemorrhage and shock as a result of injury sustained. 

  The injuries mentioned above are the reason for the death of the 

victim. Multiple injuries caused in the intestine and part of the stomach adjacent 

to spleen, which are vital organs of human body. The length of the knife is about 

9 and ½ inch. Though, the defense pointed towards the single injury caused to 

the victim, it should be noted that injury is caused deep inside the body causing 

multiple injuries inside the body.  

  The incident of stabbing was caused at late night. It is not the case 

of the defense that the knife was made available to the accused Papu Saikia by 

someone else. The knife was in his possession.   

  Hence, it can be held without any doubt that the accused Papu 

Saikia stabbed the victim with the intention of causing death or with the intention 
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of causing such bodily injury to the victim, or the accused knew to be likely to 

cause death to the victim or sufficient in ordinary course of nature to cause death. 

 

44.  In view of the above discussions and reasons, it is held that 

prosecution failed to prove the guilt of the accused Kamal Prashad Gaur, Nabajyoti 

Sarmah, Dibyajyoti Deka, Bijit Kumar Hajang and Naren Nath u/s 149/ 302/323 of 

IPC beyond all reasonable doubt. They are acquitted on benefit of doubt.  

 

45.  The prosecution failed to prove that accused Papu Saikia voluntarily 

caused hurt to the PW1. Hence, he is acquitted from the charge u/s 323 of IPC. 

 

46.  In view of the above discussions and reasons, it is held that the 

prosecution has proved beyond all reasonable doubts that accused Papu Saikia 

has committed the murder of Tapan Deka. Accused Papu Saikia is convicted under 

section 302 of Indian Penal Code. 

 

47.  It is seen that no recommendation is made in the record for giving 

compensation to the next kin of the victim. Hence, it is hereby recommended to 

give appropriate compensation to the parents/ next kin of the victim by the 

District Legal Service Authority, Sonitpur, Tezpur. 

 

48.  Heard the accused on sentence. The plea of the accused is 

recorded.  

49.  The accused is sentenced to undergo rigorous imprisonment for life. 

The accused is also sentenced to pay a fine of Rs.10,000/- (rupees ten thousand). 

In default of payment of fine, accused shall further undergo rigorous 

imprisonment for a period of 2 (two) months. 

 

50.  The bail bond for the accused Papu Saikia stands cancelled. The 

bail bonds for the other five accused shall remain valid for a period of six month 

from today. 
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51.  The seized motor cycle be returned to the owner without any 

conditions. The seized knife be destroyed. 

52.   Free copy of judgment be furnished to the convict. 

 

53.  Copies of judgment be furnished to the Learned District Magistrate, 

Sonitpur, Tezpur as per provision of Section 365 of Cr.P.C and to the Learned 

Secretary, District Legal Service Authority, Sonitpur, Tezpur. 

 

   Given under my Hand and Seal of this Court on this the 23rd day of 

April, 2019.  

 

  
                                                                                             (R Baruah) 
                                        Addl. Sessions  Judge (FTC),
                              Sonitpur,Tezpur. 
 
 
Dictated and corrected by me. 
 
  
         (R Baruah) 
Addl. Sessions  Judge (FTC), 
       Sonitpur, Tezpur                                      
 
 
 
 
 
 
Dictation taken and transcribed by me: 
 
 
Smt. Pori Das, Steno. 
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A N N E X U R E 
 

Witnesses examined by the prosecution: 
 
 
1.PW1 – Sri Biren Chandra Deka, 

2.PW2 – Smti Dipti Baruah, 

3.PW3 – Sri Basudev Deka, 

4.PW4 – Dr. Rupam Pegu, 

5.PW5 – Sri Ramesh Gowala,  

6.PW6 – Sri Kalpajyoti Saikia, 

7.PW7 – Sri Sulabh Deka, 

8.PW8 – Sri Manas Pratim Dutta, 

9.PW9 – Sri Bitupan Hazarika, 

10.PW10 – Smti Suchila Deka, 

11.PW11 – Sri Sibanath Sarmah,  

12.PW12 – Sri Udhab Deka Baruah, 

13.PW13 – Sri Nikhil Goswami, 

14.PW14 – Sri Arup Das,  

15.PW15 – Sri Bani Pathak, 

16.PW16 – Sri Santanu Bharali,  

17.PW17 – Sri Basanta Deka, 

18.PW18 – Dr. Dibakar Saikia,  

19.PW19 – Sri Sujendra Kumar Baruah,  

20.PW20 – Sri Subhash Chandra Baishya,  

21.PW21 – Sri Kiranlal Baishnab.  

 

Documents exhibited by the prosecution: 
 
 

1. Ext. 1 : Ejahar, 

2. Ext. 2 : Seizure list(Suri/Dagger), 

3. Ext. 3 : Statement of witness Basudev Deka  under Section 164 CrPC, 

4. Ext. 4 : Post Mortem Report, 
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5. Ext. 5 : Seizure list (motorcycle), 

6. Ext. 6 : Inquest report, 

7. Ext. 7 : Medical report, 

8. Ext. 8 : Dead body Challan, 

9. Ext. 9 : Sketch map, 

10. Ext.10 : Charge sheet, 

11. Ext.11 : Statement of witness Biren Ch Deka under Section 164 CrPC, 

12. Ext.12 : GR Case record No.1093/12. 

13. M.Ext.1 : seized Suri/Dagger.  

 

 
Documents exhibited by the prosecution: 
 

1. Ext. A : Printed form of FIR. 
 

                                                                                      (R Baruah) 
                                     Addl. Sessions  Judge (FTC),
                          Sonitpur,Tezpur. 
 


