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       IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS

     Tezpur, Sonitpur

          PRESENT:  Ms. Sparsita Garg, M.A, LL.M, AJS

              Judicial Magistrate First Class,

   Tezpur, Sonitpur

G.R. Case No. 6035/16

State

Versus

Babul Mech

(Under section 279/338/427 of IPC)

   Offence explained on: 11.01.2018 

Evidence recorded on: 04.04.2018, 24.05.2018, 10.07.2018, 04.11.2019

             Statements recorded on: 21.11.2019

             Arguments heard on: 21.11.2019

             Judgment delivered on: 27.11.2019

   Advocate for the Prosecution: Mr. Tapan Das

             Advocate for the Accused: Mr Bijay Kumar Basumatary

            

                J U D G E M E N T

   Prosecution Case in brief: 

1.  Accused person stood for trial for offences committed under section
279/338/427 IPC of the Indian Penal Code. 

2. The case of the prosecution in brief is that the informant lodged an
ejahar  before Tezpur P.S.,  stating inter-alia  that  on 18.10.16 at  about
11.20 a.m., his son Satyajit Rai was proceeding in his Glamour Bike from
Balipara to Tezpur and at that time, a goods career vehicle (tempo) being
registration  no.  AS-12-E-7053  without  giving  any  signal  turned  the
vehicle and knocked down the motor cycle. As a result of which the son
of the informant fell down and received grievous injuries. The FIR was
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lodged with some delay as the informant was busy with treatment of his
son. Hence this  case. 

3. On receipt of the ejahar Salonibari Outpost forwarded the same to the
O.C,  Tezpur  PS  for  registering  a  case,  investigating  and  submit  the
report in final form. The  officer in charge of Tezpur Police Station has
registered a case as Tezpur P.S. Case no 2222/16, u/s 279/338/427 of the
Indian Penal Code. Thereafter, I/O has launched the investigation of this
case. After completion of investigation, I/O has finally submitted charge
sheet u/s 279/338/427 of the IPC against the accused person. 

4. Thereafter,  cognizance  has  been  taken  and  summon  have  been
issued  to  the  accused  person.  On  appearance  of  accused  person
necessary documents required u/s  207 Cr.P.C have been furnished to
him.  On  perusal  of  the  materials  on  record  formal  charges  u/s
279/338/427  IPC is read over and explained to the accused person to
which he pleaded not guilty and claimed to be tried. 

5.  Thereafter informant has relied on the testimony of seven witnesses
(7) witnesses to prove the charge against the accused person. 

6. The defence has categorically denied the allegations levelled against
the accused person. The same is apparent from the statements of the
accused  person  recorded  under  section  313  Cr.P.C.  Accused  person
denied adducing evidence in defence.

7. I have heard the arguments advanced by the learned counsel for the
accused person and Ld. A.P.P. Perused the materials available in the case
record.  Upon  hearing  both  the  parties  and  on  perusal  of  the  record,
following points for determination are formulated for proper adjudication
of this case. 

POINTS FOR DETERMINATION:

Point No.1: Whether the accused on 18.10.16 at about 11.20 a.m., had
driven goods career  vehicle  (tempo)  bearing registration no.  AS-12-E-
7053  at  in  a  rash  and  negligent  manner  endangering  human  life
including  the  lives  of  the  victim  and  thereby  committed  the  offence
punishable under section 279 of the Indian Penal Code?

Point No.2:  Whether the accused on the above mentioned date, time
and place caused grievous hurt to the victim Satyajit Rai by driving the
goods  career  vehicle  (tempo)  so  rashly  and  negligently  and  thereby
committed the offence punishable under section 338 of the Indian Penal
Code?

Point No.3: Whether the accused on the same date, time and place
voluntarily caused wrongful damage to the amount of Rs. 50 or upwards
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to  the  son  of  the  informant  as  alleged  and  thereby  committed  the
offence punishable under section 427 of the Indian Penal Code? 

DISCUSSIONS, DECISIONS AND REASONS THEREOF: 

8. In the instance case the prosecution examined seven (7) numbers of
witnesses. Among the witnesses P.W-1 is the informant and P.W-2 is the
victim, P.W-3 and P.W-4 and P.W-5 are independent witnesses. P.W-6 is
the medical officer and P.W-7 is the investigating officer of this case.

9.  The accused person are facing trial  for  commission of  offence u/s
279/338/427 IPC.  Thus,  the  prosecution  required  to  prove  rash  and
negligent driving, causing damages by mischief and endangering the life
of the victim by his such driving.

10. P.W-1  Sudhir  Kumar  Roy in  his  evidence  submitted  that  the
alleged incident took place on 18.10.2016 when his son was proceeding
from Balipara to  Tezpur riding his  bike and at  that  time the accused
driving a tempo without giving signal turned the vehicle and knocked
down  the  motorcycle  as  a  result  of  which  his  son  received  serious
injuries. His son was taken to KCH, Tezpur and thereafter taken to GMCH.
Therefore he lodged the FIR after two months. The informant further in
his evidence stated that his son received fracture on his left leg. The
informant proved the FIR as Ext.1.

The witness in his cross-examination stated that at time of occurrence he
was at his home and he has not witnessed the occurrence. He further
admitted that  he does not  know for  whose fault  the occurrence took
place. Though this witness corroborated about the occurrence but his
own  admission  shows  that  he  does  not  know  if  the  above  incident
happened due to fault of the offending vehicle. Therefore, the evidence
of this witness cannot prove that the accused was driving the vehicle in
a rash hand negligent manner. 

11. P.W-2 Satyajit Rai, is the victim of the alleged incident who stated
that  on  18.10.2016  while  he  was  proceeding  in  his  motorcycle  from
Balipara to Tezpur a tempo vehicle without giving any signal turned and
knocked him down as a result of which he received injuries. The people
nearby came and took him to Balipara Civil Hospital and thereafter he
was taken to  Pratiksha Hospital,  Guwahati.  After  taking treatment he
recovered. 

In  his  cross-examination  he  stated  that  he  was  proceeding  on  the
highway behind the tempo at a distance of about 10 feet. The tempo
ahead took turn as a result of which occurrence took place. No signal
was given by the tempo before  taking the turn.  His  evidence clearly
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shows that the tempo did not hit the motorcycle rather the victim riding
his bike knocked at the tempo. The tempo was going ahead of the bike
and therefore it is quite evident that the tempo could not have knocked
down the motorcycle which was behind it.  Though this witness stated
that the tempo suddenly took turn without giving signal but the victim
himself  admitted  that  he  did  not  blow horn  giving  a  warning  to  the
tempo that a bike is coming behind him. Therefore, his evidence cannot
prove that the offending vehicle was at fault due to which the alleged
occurrence took place. 

12. P.W-3 Pranjal Boro stated that in the month of October 2016 at
Bamungaon centre an accident took place and he saw the informant was
lying on the road. He further stated that he heard that the tempo took
turn to the right and then the motorcycle knocked down the tempo from
behind.  His  evidence  shows  that  it  is  the  motorcycle  who  actually
knocked at the temp and fell down. P.W-3 stated that he did not see the
occurrence and further admitted that he does not know for whose fault
the occurrence took place. His evidence also does not also lend support
regarding rash and negligent driving on the part of offending vehicle.

13. P.W-4 Rameswar Sah stated that he heard that a tempo vehicle
met with an accident and he does not know as to how the occurrence
took  place.  Further  this  witness  admitted  that  he  does  not  know for
whose fault the occurrence took place. Therefore, his evidence cannot
prove that the offending vehicle was at fault due to which the alleged
occurrence took place. 

14. P.W-5 Gupteswar Mishra is another witness who supported about
the occurrence but he stated that he only heard about the road accident
and that he does not know anything about the occurrence. Therefore, his
evidence cannot prove that the offending vehicle was at fault  due to
which the alleged occurrence took place. 

15. P.W-6 Dr. Pradip Kumar Sharma is the medical officer who proved
the injury report, exhibit 2 which shows that he examined the victim and
found swelling and deformity on the left lower limb, fracture, abrasion on
lower limb left and abrasion of right forearm etc. The medical officer also
admitted that he examined the victim without any police requisition and
he did not take the brief history of the victim. But the cross-examination
of the defense could not shattered the fact of injuries received by the
victim who was examined by the medical officer. 

16. P.W-7 Diganta Nath is the investigating officer of this case and he
described the steps taking by him during the course of  investigation.
Further he proved the sketch map as exhibit-3 and the charge sheet as
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exhibit 4. But the evidence of investigating officer cannot itself prove the
allegation of rash and negligent driving on the part of the accused.

17. In the instant case the informant and other witnesses clearly could
establish  the  fact  that  a  road  accident  involving  a  motorcycle  and a
tempo took place and the said accident occurred on the highway. The
accused  did  not  deny  that  he  was  driving  the  tempo  vehicle  as  he
admitted in his statement u/s 313 Cr.P.C. that he was driving the tempo
vehicle which met with an accident but he denied that he took the turn
without  giving  any  indicator  before  taking  the  turn.  In  this  case  the
evidence shows that the motorcycle coming from behind knocked at the
tempo vehicle.  None of the witnesses could exactly describe how the
occurrence took place or as to whose fault the incident occurred. The
evidence of the witnesses could not establish that accused was guilty of
rash  and  negligence  driving.  There  is  no  evidence  to  show  that  the
accused was driving the vehicle in such a manner so as to endanger the
life of the victim.

  ORDER

18. In view of the discussion made above it is held that the prosecution
has failed to bring home the guilt of the accused person namely Babul
Mech  for  commission  of  offences  u/s  279/338/427 I.P.C.  beyond  all
reasonable doubts.  

20. Set the accused person at liberty forthwith. 

21. The bail bond for the accused person is extended for a further period
of six (6) months.

22. The case is disposed of on contest accordingly.

Given under my hand and seal on this 27th day of November, 2019 at
Tezpur, Sonitpur.                                       

      

                    (Ms. Sparsita Garg)
                                                                             Judicial Magistrate First Class
                                                                                    Tezpur, Sonitpur
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                                         APPENDIX

A WITNESS OF PROSECUTION: 

1. P.W-1 Sudhir Kumar Roy

2. P.W-2 Satyajit Rai

3. P.W-3 Pranjal Boro

4. P.W-4 Rameswar Sah

5. P.W-5 Gupteswar Mishra

6. P.W-6 Dr. Pradip Kumar Sharma

7. P.W-7 Diganta Nath

B EXHIBITS OF PROSECUTION: 

    1. Exhibit 1: Ejahar

    2. Exhibit 1(1): Signature of P.W-1 in the ejahar

    3. Exhibit 2: Medical report

    4. Exhibit 2(1): Signature of P.W-6 in the medical report

5. Exhibit 3: Sketch map

6. Exhibit 3(1): Signature of P.W-7 in the sketch map

7. Exhibit 4: Seizure memo

8. Exhibit 5: Seizure list

9. Exhibit 6: Chargesheet

10. Exhibit 6(1): Signature of P.W-7 in the chargesheet

C WITNESS OF DEFENSE: NIL

D EXHIBITS OF DEFENSE: NIL

          (Ms. Sparsita Garg)
                                                                       Judicial Magistrate First Class
                                                                                 Tezpur, Sonitpur
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