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IN THE COURT OF THE SUB-DIVISIONAL JUDICIAL MAGISTRATE (S),

SONITPUR, TEZPUR

                                 G.R. CASE No. 1830 of 2012

                                         u/s 447/323/294/34 IPC

                State

                                                    Vs

1. Md. Nazar Ali

2. Hazera Khatun       ………Accused persons

PRESENT:  Sri B. Acharyya. LL.M., A.J.S.

                  Sub-Divisional Judicial Magistrate(S), Sonitpur, Tezpur

Appearances:

For the Prosecution:       Sri R. Goswami, Ld. APP.

For the Defence:            Sri Putul Borah, Ld. Adv.

Offence Explained on:    27.10.2014

Date of Evidences:         09.03.2015, 27.04.2015, 16.03.2017 & 31.10.2018

Date of Argument:         20.03.2019

Date of Judgment:          17.04.2019

                         J U D G M E N T

1. The Prosecution case in brief  is  that  one Jamaluddin  has filed a complaint

petition on 01.06.2012 stating that on 26.05.2012 at about 05:00 – 05:30 PM,

accused  persons  armed  with  weapons  trespassed  into  the  house  of  the

informant and used obscene words towards him and also assaulted him. When

the  wife  of  the  informant  came to  rescue  him,  the  accused  persons  also

assaulted her as a result of which informant sustained injury on his finger on

the right hand. When his wife raised hue and cry, the accused persons ran
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away.  Thereafter  informant  was  taken  to  hospital  for  medical  treatment.

Hence informant filed this case. 

2. The O/C Tezpur P.S on receiving the FIR registered a case vide Tezpur P.S Case

No. 1048/12 u/s 447/294/326/34 of the Indian Penal Code. After investigation,

the I.O laid down the Charge sheet  under Sections 447/294/323/34 of  the

Indian Penal Code against accused persons Nazar Ali and Hazera Khatun for

trial. 

3. On appearance before the court, accused persons were furnished with copies

of relevant documents u/s 207 of the Cr.P.C. Upon perusal of the case record

and  on  hearing  the  Learned  Counsels  for  both  sides,  particulars  of  the

offences  u/s  447/323/294/34  of  Indian  Penal  Code  was  read  over  and

explained to them to which they pleaded not guilty and claimed to be tried.

Moreover,  accused Nazar Ali  has expired during the course of trial  and on

perusal of the death certificate, this case stood abated against him.

4. The Prosecution examined 6 (six) witnesses in this case. Thereafter Ld. APP

has prayed to close the evidence of the prosecution and accordingly, prayer

was allowed.

5. The recording of statement of the accused persons' u/s 313 of the Cr.P.C was

done to which they denied the questions put to them. The accused persons

declined to adduce any evidence in their defense. 

6. Heard  the  arguments  put  forward  by  the  learned  counsel  for  the  accused

persons and the learned APP for the State and also perused the evidences and

materials on record.                         

POINTS FOR DETERMINATION:

7. The following points have been taken up for determination and discussion in

the case:

1.  Whether  on  26.05.2012  at  about  05:30  PM  at  Borghat  under

Tezpur  P.S.,  accused  persons  in  furtherance  of  their  common

intention  uttered  obscene  words  towards  the  informant  in  public

place,  causing  annoyance  to  others  and  thereby  committed  an

offence punishable u/s 294/34 of the Indian Penal Code?
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2. Whether the accused persons on same date,  time and place in

furtherance of their common intention, voluntarily caused injury to

the  informant  and  thereby  committed  an  offence  punishable  u/s

323/34 of the Indian Penal Code?

3. Whether the accused persons on same date,  time and place in

furtherance of their common intention committed criminal trespass

by entering into the house of the informant to commit offence and

annoyance and thereby committed an offence punishable u/s 447/34

of the Indian Penal Code?

 DISCUSSION, DECISION & REASONS THEREOF:

8. Informant Jamaluddin as PW 1 had deposed that he know the accused persons.

The incident took place on 26.05.2012 at about 05:00 PM. At the time accused

persons entered into his house armed with lathi and dao. When he came out

from his house, the accused persons uttered slang words towards his wife

Kulsum Bibi. Accused persons attacked him with dao and while he tried to

restrained them he got injury in his left hand. Thereafter he went to hospital

for  medical  treatment.  In  regard to  the said  incident  he lodged a case in

Tezpur P.S. Ext. 1 is his ezahar wherein Ext. 1(1) to Ext. 1(4) are his signature.

 In his cross-examination, PW 1  has stated that accused

Nazar Ali is his step brother. When their father was alive he did not distribute

the land amongst them. After the death of his father his step mother and her

children were living separately. He disliked the accused persons since their

father  was  alive.  Due  to  land  dispute  occasionally  altercation  took  place

between them. There was a dispute as the accused persons have built their

house in his land. He did not file any case in the P.S. He do not know what is

written in the ezahar. There are houses of Iran Ali, Momin Ali and Miraj Ali near

his house. At the time of incident none of his neighbours came out to rescue

him. He do not remember after how many days from the incident police came

there. He denied the fact that whatever he has stated in his evidence-in-chief

he has not been stated before the police and that no such incident took place.

He admitted the fact that he has not submitted any document relating  to his

land in the Court. 

9.  Kulsum Bibi as PW 2 had deposed that informant is her husband and she

know  the  accused  persons.  On  26.05.2012  at  about  05:00  PM  accused
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persons entered into her house armed with dao and lathi and uttered slang

words.  When her husband came out from the house,  the accused persons

attacked him with dao as result of which he sustained injury on his left hand.

Thereafter the accused persons went to their  house.  The accused persons

occasionally  fight  with  her.  Thereafter  her  husband  undertook  medical

treatment and filed this case. 

  In her cross-examination, PW 2 has stated that the house

of the accused persons is situated at a few kilometers away from her house.

The house of Momin Ali and Miraj Ali are nearby her house. At the time of

incident no persons were present as all of them went to their own works. After

4 (four) days of the incident she took her husband for treatment. By that time

they did not file any case against them. She took her husband alone to the

Civil Hospital. She do not remember whether her husband lodged this case.

She do not know what is written in the ezahar. Police came to her house and

inquired about her husband and at that time her husband was not present at

home. She denied the fact that whatever she has stated in her evidence-in-

chief she did not state before police and that the accused persons never went

to her house and assaulted them. 

10. Ayesha Khatun as PW 3 had deposed that she know the informant as well

as the accused persons. One day about 3 (three) years ago at about 05:00 PM

when she went to the house of informant, she saw that wife of the informant

Kulsum Bibi and his children were crying. When she asked about the reason

then they told her that  accused persons had assaulted them. 

  This witness was declared hostile by the prosecution, in her

deposition she denied the fact that she has stated before the police that on

the date of incident i.e., on 26.05.2012 at about 05:00- 05:30 PM she heard

hue and cry from the house of  the informant and she came out from her

house and went to the house of the informant where she saw that Hazera

khatun  was  uttering  obscene  words  towards  the  informant.  When  the

informant tried to restrain her then the accused person attacked him with dao.

  In her cross-examination, PW 3 has stated that informant

as  well  as  the  accused  persons  are  her  co-villagers  and  she  had  a  good

relationship  with  them.  She  do  not  know  why  this  altercation  took  place

between the accused persons and the informant. Police never came to her

house. She did not state before police that about 3 (three) years ago she went
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to the house of informant and saw that informant, wife of the informant and

children of the informant were crying and when she asked about the reason

they told her that accused persons have assaulted them.

11. M.O Dr. Kulendra Nath Deka as PW 4 had deposed that on 30.05.2012 at

surgical O.P.D he has examined Md. Jamaluddin in connection with Tezpur P.S

Case No. 1048/12 and he has found abrasion over left little finger, 2 (two) inch

X 1(one) inch in size and no other abnormalities were detected. In his opinion

the injury was simple, fresh and caused by blunt weapon. Ext. 2 is the medical

report wherein Ext. 2(1) is his signature.

  In  his  cross-examination,  PW  4 has  stated  that  these

injuries can be caused if one falls on hand substance.

12. Sahed Ali  as PW 5 had deposed that  he knows Jamaluddin and accused

Nazar Ali and Hazera Khatun. Incident took place about 5 (five) years ago. At

the time of  incident he came to work and when he returned from work at

Chandmari at about 05:30 PM, he heard that finger of Jamaluddin was cut by

Nazar Ali. He saw the injured finger of the victim. Jamaluddin told him that

accused had caused the injury. He never met police regarding the incident.

The place of occurrence is 2 (two) Kilometers away from his house. 

  In his cross-examination PW 5 has stated that he did not

see any other injury on the body of Jamaluddin who is his brother-in-law. On

the  date of occurrence he had gone to the house of the victim while returning

from work. He occasionally visit house of the Jamaluddin while returning from

work. He denied the fact that Jamaluddin never told him that he was cut by

accused.

13. I.O S.I Idris Ali as PW 6 had deposed that he was posted as A.S.I at Borghat O.P

under Tezpur P.S on 18.07.2012. On that day one FIR was received by the O.C

Tezpur P.S Sri Biren Chandra Deka and he received the same on 20.07.2012.

He reached the place of occurrence on 20.07.2012 at 10:00 AM. He prepared a

sketch map, examined the witnesses and collected the medical examination

report of the victim. He searched the accused but could not find them. The

accused persons were granted anticipatory bail by the court on 07.08.2012

and thereafter  they  were  released on  bail.  After  completion  of  preliminary

investigation, he handed over the case to I.C Jagadish Chandra Debnath who

submitted charge-sheet against the accused persons u/s 447/294/323/34 of
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the Indian Penal Code. He know the signature of the I.C who submitted charge-

sheet. He did not seize anything from the place of occurrence. Ext. 2 is the

sketch  map  wherein  Ext.  2(1)  is  his  signature.  Ext.  3  is  the  charge-sheet

wherein  Ext.  3(1)  is  the  signature  of  Jagadish  Chandra  Debnath,  which  he

know.

 In his cross-examination, PW 6 has stated that informant

did not lodge any formal ezahar or written complaint in the P.S regarding the

incident.  Date  of  occurrence  as  mentioned  in  the  ezahar  is  26.05.2012.

Informant filed the complaint case on 01.06.2012. Informant did not cite any

reason for lodging the ezahar. He did not examine Momin Ali as he could not

find him or any of his family members as indicated as “E” in Sketch map (Ext.

2). The witnesses whom he had examined at the place of occurrence were the

family members of the informant. He denied the fact that he did not record the

statement of the victim and also that he did not record the statement of PW 3.

He also denied the fact that he did not visit the place of occurrence and he

prepared the case in the O.P itself and also that the charge-sheet submitted by

Jagadish Chandra Debnath has no ingredients u/s 447/323/294/34 of the Indian

Penal Code and it is not legal. 

14. Upon appreciation of the evidences and materials on record, it is seen that

none of the PWs except the informant and his wife had seen the incident with

their  own  eyes.  Moreover  from  the  statement  of  the  other  witnesses  it

becomes  crystal  clear  that  they  have  an  existing  altercation  due  to  land

disputes. Moreover there are contradiction in the evidences of PWs regarding

date of alleged occurrence. It  is apparent that no independent witness had

seen the incident. PW 2 does not know what is written in the ezahar. Hence it

can be said that prosecution has failed to prove the allegation against the

accused person beyond reasonable doubt and failed to prove the ingredients

of  Secions  447/323/294/34  of  the  Indian  Penal  Code  against  the  accused

persons. In view of above discussion and considerations, it can be said that the

alleged offences have not been established against the accused persons by

the prosecution and hence they are entitled to be acquitted of the offences

under Sections 447/323/294/34 of the Indian Penal Code. 

                                         ORDER

Hence I hold that accused Hazera Khatun is not guilty of committing offences

punishable  under  Sections  447/294/323/34  of  the  Indian  Penal  Code.
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Accordingly  she  is  acquitted  from the  offences  punishable  under  Sections

447/294/323/34 of the Indian Penal Code and she is set at liberty forthwith.

The bail bond of the accused person shall stand cancelled and surety shall be

discharged after the expiry of  6 (six) months period from today.

The case stands disposed of on contest.

The Judgment is delivered in the open Court in presence of the accused and

her Advocate. The Judgment is given under my hand and seal of this Court on

this the 17th  day of April, 2019.

                               

                                                                   (B. Acharyya)

    Sub-Divisional Judicial Magistrate(S), Sonitpur, Tezpur
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                                        Appendix:

Prosecution Witness:

PW 1: Jamaluddin

PW 2: Kulsum Bibi

PW 3: Ayesha Khatun

PW 4: Dr. Kulendra Nath Deka

PW 5: Sahed Ali

PW 6: S.I Idris Ali

Documents Exhibited by Prosecution: 

Ext. 1: Ezahar

Ext. 1(1): Signature of the informant.

Ext. 2: Medical Report.

Ext. 2(1): Signature of the M.O.

Ext. 2: Sketch Map.

Ext. 2(1): Signature of the I.O.

Ext. 3: Charge-sheet.

Ext. 3(1): Signature of the I.C Jagadish Ch. Debnath

Defence Witness: Nil

Documents Exhibited by the defence: Nil   

                                                                (B. Acharyya)

    Sub-Divisional Judicial Magistrate(S), Sonitpur, Tezpur


