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         IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS

     Tezpur, Sonitpur

          PRESENT:  Ms. Sparsita Garg, M.A, LL.M, AJS

              Judicial Magistrate First Class,

   Tezpur, Sonitpur

G.R. Case No. 1708/2016

State

Versus

Birbal Das and others

(Under section 447/294/506/34 of IPC)

 Offence explained on: 09.05.2017

Evidence recorded on: 01.11.2017, 22.12.2017, 12.09.2019

           Statements recorded on: 23.09.2019

           Arguments heard on: 23.09.2019

           Judgment delivered on: 27.09.2019

 Advocate for the Prosecution: Mr. Tapan Das

           Advocate for the Accused: Mr. Pulin Biswas

                                                             

                   J U D G E M E N T

 Prosecution Case in brief: 

1. Prosecution is initiated on the basis of written ejahar dated 30.05.2016
stating inter-alia that on 29.05.2016 at about 5: 30 p.m., accused Gopal
Das tied his cow in the compound of the informant and when the mother
of the informant objected to it the other co-accused namely Birbal Das
and Chanchal Das wrongfully entered into the house of the informant and
uttered obscene slang words and languages to his mother and wife. The
informant  further  submits  that  the  accused  persons  threatened  to
implicate  false  case  upon  him  but  at  the  time  of  occurrence  of  the
incident  the  informant  was  not  his  house  and  he  heard  about  the
occurrence from his family members. Hence this case.
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2. On receipt of the ejahar officer in charge of Tezpur Police Station has
registered a case as Tezpur P.S. case no. 912/16 u/s 447/294/506/34 of
the Indian Penal Code. Thereafter, I/O has launched the investigation of
this  case.  After  completion  of  investigation,  I/O  has  finally  submitted
charge sheet u/s 447/294/506/34 of the IPC against the accused persons.

3. Thereafter,  cognizance  has  been  taken  and  summon  have  been
issued  to  the  accused  persons.  On  appearance  of  accused  persons
necessary  documents  required u/s  207 Cr.P.C have been furnished to
them. On perusal of the materials on record particulars of offence u/s
447/294/506/34 of IPC is read over and explained to the accused persons
to which they pleaded not guilty and claimed to be tried. 

4. Prosecution, in support of its case has examined as many as four (4)
witnesses.

5. Accused persons are examined u/s 313 Cr PC and they denied all the
allegations  levelled  against  them  by  the  informant.  Accused  denied
adducing evidence in defence. 

6. I have heard the arguments advanced by the learned counsel for the
accused persons and Ld. A.P.P.  Perused the materials available in the
case record. Upon hearing both the parties and on perusal of the record,
following points for determination are formulated for proper adjudication
of this case. 

POINTS FOR DETERMINATION: 

Point No 1:  Whether the accused persons on 29.05.2016 at about 5: 30
p.m., in furtherance of their common intention, at the courtyard of the
informant,  committed criminal  trespass by entering into the property,
namely, the courtyard in the possession of the informant with intent to
commit an offence and thereby committed an offence punishable under
section 447 IPC read with section 34 IPC? 

Point No   2: Whether the accused persons, on the same day and at the
same place, in furtherance of their common intention, did an obscene
act, namely, uttered words in a public place and that such an uttering
was  obscene  and  that  it  caused  annoyance  to  others  and  thereby
committed  an  offence  punishable  under  section  294  IPC  read  with
section 34 IPC? 

Point No   3: Whether the accused persons, on the same day and at the
same  place,  committed  criminal  intimidation  by  threatening  the
informant  and  his  family  members  with  injury  to  their  person  and
reputation with intent to cause alarm to them and thereby committed an
offence punishable under section 506 IPC read with section 34 IPC?
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DISCUSSIONS, DECISIONS AND REASONS THEREOF: 

7. The  accused  is  facing  trial  for  commission  of  offence  u/s
447/294/506/34 IPC. P.W-1 Ravi Sen in his evidence stated that due to
tying of the cow in the compound of the informant the accused persons
trespassed into his compound and abused his mother and wife using
obscene languages and further threatened them with dire consequences.
However he admitted that he was not present at the time of occurrence
and that he lodged the ejahar on being informed by his family members
about the incident.

8. P.W-2 Sangita Sen in her evidence in chief stated that on the date of
occurrence accused persons tied cow for grazing in their compound and
when her mother-in-law objected to it all the accused persons abused
them using obscene languages  and also threatened to lodge a false
rape case against her husband.  However, in her cross examination P.W-2
clearly stated that the cow was tied in a government land and not in
their land and she also contradicted the evidence of P.W-1 that accused
persons stated “eyaat thakibo hole kukuror nese thakibolagibo”.

9. P.W-3 Prabin Debnath is an independent witness. In his evidence he
only stated that he was informed by the informant about the occurrence
on the next  date for  amicable  settlement of  the matter  and he only
heard that there was an altercation and fight between both the parties. 

10. P.W-4 Bhaben Brahma the IO of this case in his evidence stated
that he investigated this case and during his evidence he proved the
sketch map as well as chargesheet.

11. In the instant case the informant was admittedly not present at the
place of occurrence and he lodged the ejahar as informed by his wife.
P.W-2 in her evidence stated that the when her mother in law objected in
tying  the  cows  accused  persons  hurled  obscene  languages  and  also
threatened them. The evidence of P.W-2 shows that her mother-in-law
was present at  the place of  occurrence but the said witness was not
examined by prosecution. Withholding such eye witnesses create doubt
in the prosecution case. P.W-1 and P.W-2 are husband and wife and they
are  highly  interested  witnesses  and  their  evidence  required  to  be
corroborated by  other  independent  witnesses.  However  P.W-3 did  not
support the case as he is a hearsay witness and therefore the evidence
of P.W-1 and P.W-2 cannot be accepted. In this case none had seen the
accused  persons  trespassed  into  the  house  of  the  informant  and
therefore  there  is  nothing  to  hold  that  the  accused  persons  had
committed  trespass  u/s  447  IPC.  Admittedly  the  incident  did  not
occurrence in a public place to attract the provisions of section 294 IPC.
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As stated by the informant  and P.W-2 regarding threatening to  lodge
false case cannot amount to criminal intimation to attract section 506
IPC.

ORDER

12. In view of the discussion made above it is held that the prosecution
has failed to bring home the guilt of the accused persons namely Gopal
Das,  Birbal  Das  and  Chanchal  Das  for  commission  of  offences  u/s
447/294/506/34 I.P.C. beyond all reasonable doubts.  

13. Set the accused persons at liberty forthwith. 

14. The bail bond for the accused persons are extended for a further
period of six (6) months.

15. The case is disposed of on contest accordingly.

Given under my hand and seal on this 27th day of September, 2019 at
Tezpur, Sonitpur                                       

                          (Ms. Sparsita Garg)
                                                           Judicial Magistrate First Class
                                                                                         Tezpur, Sonitpur

G.R Case No-1708/2016



Page 5 of 5

                                         APPENDIX

A. WITNESS OF PROSECUTION:

1. P.W-1: Ravi Sen 

2. P.W-2: Sangita Sen

3. P.W-3: Prabin Debnath

4. P.W-4: Bhaben Brahma

       B. EXHIBITS OF PROSECUTION:

  1. Exhibit 1: Ejahar

2. Exhibit 1 (1): Signature of P.W-1 in the ejahar

3. Exhibit 2: Sketch Map

4. Exhibit 2 (1): Signature of P.W-4 in the sketch map

5. Exhibit 3: Chargesheet

6. Exhibit 3 (1): Signature of P.W-4 in the chargesheet

 C. WITNESS OF DEFENSE: NIL

 D. EXHIBITS OF DEFENSE: NIL

                                                                                                            

                                                      

          (Ms. Sparsita Garg)
                                                                       Judicial Magistrate First Class
                                                                                 Tezpur, Sonitpur
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