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BEFORE THE COURT OF JUDICIAL MAGISTRATE  1  ST   CLASS

TEZPUR, SONITPUR

Present :-  Smti Triza P M Baruah , AJS

Judicial Magistrate 1st Class Sonitpur, at Tezpur

(G.R.CASE NO :- 1447 of 2011)

Under Section 341/323/506/34 of  IPC

State of Assam

                                           -VERSUS –

1. Md. Kalamuddin, S/o- Lt. Azimuddin

Vill- Oubari, 

PS- Thelamara

Dist- Sonitpur, Assam

                                                   
-Accused person

Appeared

Learned APP for State : Smti Jaya Baruah.

Learned Counsel for Defence : Sri. B Nath, Sri. P.S Sethi, Smt. J. Saikia.

Offence explained on : 26.09.2012

Date of Evidence : 19.04.2017, 06.10.2017, 08.05.2018.

Date of Argument : 25.01.2021.

Date of Judgment : 04.02.2021.
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J U D G M E N T

1. The present case arose out of a FIR lodged by informant Md. Ali against

the accused person Kamaluddin alleging that  on 21.07.2011 around 7:00 pm

accosted his son on the road in a “Winger” car and abused him using obscene

word as well as hit him and threatened him with abduction. Informant further

stated that when he reached the place of occurrence on information about the

incident, he too was beaten up resulting in injuries. Consequently, the informant

filed an FIR about the alleged incident. Hence, this case.

2. On  receipt  of  the  FIR,  officer  in  charge  of  Thelamara  Police  Station

registered  a  case  vide  Thelamara  P.S.  case  no.  75/2011  under  section

341/325/294/506/34 of  IPC  of the Indian Penal Code (IPC) and endorsed the

case  for  investigation.  Accordingly  Investigating  Officer  (I/O)  initiated

investigation  of  this  case  and  on  completion  of  investigation,  I/O  submitted

charge sheet against the accused person under section  341/323/506/34  of the

Indian Penal Code (IPC).

3. Thereafter, on basis of the contents of the case diary, FIR, charge sheet

and other relevant documents, cognizance was taken of the offence prima facie

appeared to have been committed by the accused person and summons were

issued against him.

4. On  appearance,  accused  person  was  furnished  with  copy  of  relevant

documents under Section 207 of the Criminal Procedure Code (Cr.P.C.). 

5. On perusal and consideration of the material on record and upon hearing

the learned Assistant Public Prosecutor (APP) and the learned counsel appearing

on behalf of the accused person, prima-facie material of offence under section

341, section 323 and section  506  of the IPC were found against the accused

person and accordingly particulars of said offence under the aforesaid sections

were read over and explained to the accused person to which they pleaded not

guilty and claimed to be tried.
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6. In  support  of  its  case,  prosecution  examined  5  (five)  numbers  of

witnesses and exhibited 1 (one) number of document. The witnesses were cross-

examined by the defence and thereafter the witnesses were discharged.

7. Statement of defence of the accused person under section 313 Cr.P.C.

have  been  recorded  and  kept  with  the  case  record.  Defence  pleas  were  of

complete denial and declined to adduce any evidence.

8. I  have  perused  the  material  on  record  and  heard  the  arguments

advanced by the learned A.P.P. and the learned defence counsel appearing for

the accused person.

9. Upon  hearing  and  after  perusal  of  the  record,  following  points  are

formulated for proper adjudication of this case:

POINTS FOR DETERMINATION 

(A) Point  No.  1:    Whether the accused person wrongfully restrained the

informant and the victim in such a manner as to prevent them from proceeding

beyond  certain  circumscribing  limits  and  thereby  committed  the  offence  of

wrongful confinement punishable under section 341 of the IPC?

(B) Point No. 2: Whether the accused person voluntarily caused hurt to the

informant  and  the  victim  and  thereby  committed  the  offence  of  voluntarily

causing hurt punishable under section 323 of the IPC?

(C) Point  No.  3:  Whether the accused person threatened to cause hurt to

the informant  and the victim and thereby committed the offence of  criminal

intimidation punishable under section 506 of the Indian Penal Code (IPC)?

DISCUSSION , DECISION & REASONS THEREOF:-

10. P.W.1 has stated that  he knows the accused person and he is  a eye

witness to the incident that happened around 5 to 6 years ago around 4 pm to 5

pm in the evening when Kamaluddin's “Winger” car was parked at the gate of his

residence. At that time Kamaluddin was not in the car. At the request of home

guard Moinul the driver Rakibuddin did not move the car. Hence, Kamal Ch. Dev

another person present at the scene repeated the same request to which the

driver and the handyman behaved rudely and abused him verbally. Later on, a
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person named Md. Basiruddin (son of  the informant)  arrived at  the place of

occurrence and he too was subjected to ill treatment. Kamaluddin arrived at the

place of occurrence later he did not say anything to anyone. PW1, in his cross-

examination reiterated the contents of his examination of chief.

11. P.W-2 Kamal Ch. Dev has corroborated the deposition of PW 1 that the

driver of Kamaluddin and the handyman abused him and home guard Moinul

when they asked the accused persons to park the car by the road side. PW 2 also

corroborated the deposition of PW 1 that the driver i.e. accused person namely

Rakibuddin verbally abused Md. Basiruddin using obscene words in the presence

of the public who had gathered due to the commotion created by the accused

person.  

12. P.W-3 Md. Ali i.e. the informant stated that on the evening of 21.07.2011

at around 6:30 to 7:00 pm, his son Md. Basiruddin almost met with an accident

due to the “Winger” car belonging to Kamaludddin and as per the deposition of

PW 3 when Kamaluddin and his driver were asked to park the car by the road

side, they abused and hit the informant's son. Further, PW 3 had stated that

Kamaluddin and his driver hit the informant as well when he reached the place of

occurrence thereby resulting in injuries. Exhibit 1 is the FIR filed by the informant

and Exhibit 1(1) is his signature thereon.

P.W 4 i.e. the victim Md. Basiruddin stated in his examination in chief that

Kamaluddin accompanied by another person verbally abused and hit him when

he asked them to park the “Winger” car by road side. In his examination in chief

PW 4 stated that  in his  statement  recorded by the police under section 161

Cr.P.C., he did not mention about the verbal and physical assault which he has

mentioned in his deposition in Court. 

13. It is to be noted that the deposition of PW 1 who is an independent eye

witness has specifically stated that at the place of occurrence it  was not the

accused person Kamaluddin but his driver and handyman were present who had

verbally  abused  and  mis  behaved  with  Kamal  Ch.  Dev  and  later  on  with

Basiruddin who reached the place of occurrence. PW 1 has categorically stated
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that the accused Kamaluddin reached much later at the place of occurrence and

did not say anything to anyone.  

Further, deposition of PW 5 Amar Saikia who is also an independent eye

witness states that the altercation and fight at the place of occurrence happened

between the driver of the “Winger” car and the victim Basiruddin.

Considering  the deposition  of  the remaining  witnesses  apart  from the

informant and the victim, it is clearly seen that Kamaluddin was not present at

the place of occurrence. As per the deposition of the said witnesses, it is the

driver of the “Winger” vehicle and the handyman and not Kamaluddin who had

verbally  and physically  abused the informant and his  son. Also,  the omission

brought out in the cross examination of PW 4 i.e. the victim that he did not

mention anything about alleged verbal and physical assault in front of police cast

doubt about the credibility of his testimony. 

To be specific, deposition of all independent witnesses i.e. PW 1, PW 2

and PW 5 lucidly state that it was the driver of the “Winger” vehicle who does

not happen to be Kamaluddin was involved in the alleged fight. Hence, in the

absence of any incriminating evidence against Kamaluddin that he was involved

or even present at the place of occurrence, the ingredients of offence under

section  341/323/506  of  IPC  are  not  established  against  accused  person

Kamluddin.

14. Further, as already discussed above, prosecution case is rendered weak

as the  allegations on the accused person is not corroborated nor substantiated

by any independent witness.  Neither  any medical  report  is  exhibited nor the

Medical  Officer  who examined the victim has been produced in  court  by the

prosecution  making  the  prosecution  weak  and  toothless  and  also  casting

reasonable doubt as to the culpability of the accused person. 

The Hon’ble Supreme Court of India in the case of V. D. Jhingan Vs. State

of Uttar Pradesh 2 AIR 1966 SC 1762 has held that it is the cardinal rule of

criminal jurisprudence that the burden in the web of proof of an offence lies

upon the prosecution to prove all the facts constituting the ingredients beyond
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reasonable doubt. If there is any reasonable doubt, the accused is entitled to the

benefit of the reasonable doubt. 

Hence, in view of the discussion made above, I have no hesitation to hold

that the prosecution has failed to prove the case against the accused person of

offence under section  Under Section 341/323/506 of  IPC,  beyond reasonable

doubt as ingredients of offence under the aforesaid sections qua the accused

persons  in  furtherance  of  common  intention  are  not  made  out.  Accordingly,

accused person namely  Kamaluddin acquitted for offence under section  Under

Section 341/323/506 of IPC. Point no. Point no.  are hereby determined in the

negative.

15. Burden of proof to establish the guilt  of the accused person is on the

prosecution. Here, prosecution has failed to establish the guilt of the accused

persons.  From the evidence of the prosecution witnesses who has appeared, it

can be seen that there is no incriminating material to suggest that the accused

persons have committed offence punishable under section 341/323/506 of IPC.

16. Considering all, it is found that the prosecution has failed to establish the

guilt of the accused persons and implicate them of any offence under the above

stated sections of IPC. The points for determination as stated above are hence,

decided in negative.

O R D E R

In  light  of  the  above  discussion,  the  accused  person  namely  Md.

Kamaluddin  is acquitted  of  the  charges  of  offence  alleged  to  have  been

committed by him. 

Set the accused person at liberty forthwith.
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Bail bond for the accused person is extended for a further period of six

months in view of section 437(A) of the Cr.P.C.

Given  under  the  hand  and  seal  of  this  court  on  this   04th day  of

February, 2021 at Tezpur, Sonitpur.

(Smt.Triza P Mazinder Baruah)
Judicial Magistrate First Class
Tezpur, Sonitpur

G.R.CASE NO: 1447 of 2011



Page 8 of 8

Appendix 

Names of the witness of Prosecution:-

1. P.W-1 : Md. Ali Hussain

2.        P.W-2 : Kamal Ch. Deb

3.        P.W-3 : Md. Ali

4.        P.W-4 : Md. Basiruddin

5.        P.W-5 : Amar Saikia

Documents exhibited by Prosecution :- 

1. Ext. 1 – FIR.

2. Ext. 1(1) – Signature of the informant (Md. Ali).

Names of the witnesses  of Defence:-  Nil

Documents exhibited by Defence :-  Nil

(Smt.Triza P Mazinder Baruah)
Judicial Magistrate First Class
Tezpur, Sonitpur
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