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IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS, TEZPUR 

 

                                      G.R Case No. 964/2014 

                                   U/S-294/323/506 of I.P.C. 

 

                         

              State                   …………… Prosecutor 

                                       -vs- 

 Must. Jubeda Khatoon  

 W/O- Mannash Ali 

 R/O: Khagorijan,  

 P.S: Thelamara 

 District: Sonitpur      ........... Accused person 

 

 

Present 

     JUHI GOGOI, B. Sc, LL.M, A.J.S. 

JUDICIAL MAGISTRATE FIRST CLASS, 

   Tezpur::Sonitpur 

 

For the Prosecution :-  Mr. A. K. Sahani and Smt. Gitali Das, Ld. A.P.P. 

For the Defence :-  Smt. Labanya Bora, Smt. Smriti Ghosh, Ld. Advocates 

Offence Explained on :-  07/11/2014   

Date of Evidence :-  16/01/2015, 18/03/2015, 02/09/2015, 08/10/2015  

     & 26/09/2018 

Date of Argument :-  03/04/2019  

Date of Judgment :-  16/05/2019 

 
                                            JUDGMENT  

 
1. The factual matrix of the prosecution case as revealed from the complaint 

petition filed by the complainant Must. Sanowara Begum is that on 22.04.2014 while 

her son- Bulbul Alam after returning from his school had gone to the house of the 

accused persons- Jubeda Khatoon, Mannas Ali, Jainal Abdin to drink a glass of water, 
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the accused Jubeda Khatoon had abused and also assaulted her son. Besides this 

accused Jubeda had also thrown one mug on his leg and caused him injury for which 

her son was unable to walk. On hearing hue and cry, the complainant came out and 

saw that her son Bulbul Alam was ly ing on the ground and the other accused persons 

were assaulting her son. When she tried to prevent them, they started to abuse her 

and also chased her. It is also stated that the accused persons came to her house 

and threatened her to caused injury. Hence, this case.   

 
2. On receipt of the complaint, the Ld. CJM, Sonitpur forwarded the same to the 

O/C, Thelamara PS for registering a case, investigating and submit report in final 

form. The O/C, Thelamara PS on receiving the complaint petition, registered the 

same as Thelamara PS Case No. No-24/14, u/s–323/294/506/34 of IPC and 

investigation was done by the investigating officer. On completion of the 

investigation, the investigating officer of this case submitted Final Form against the 

accused person, namely, Must Jubeda Khatoon u/s-323/294/506 of I.P.C vide Final 

Form No.27/14 dated 30.04.2014. 

 
3. On submission of the Charge-sheet, my Ld. Predecessor has taken cognizance 

of offences u/s-294/323/506 I.P.C against the accused person and summon was 

issued against her. On appearance of the accused person, copy was furnished to her 

and the particulars of offences u/s–294/323/506 of I.P.C was read over and explained 

to the accused person by my Ld. Predecessor, to which she pleaded not guilty and 

claimed to be tried.  

 
4. In the course of trial, the prosecution side has examined as many as six 

witnesses including the informant and the victim. The accused person was 

examined under section 313 CrPC; the defence plea was of total denial, defence 

chose not to adduce any evidence in support of their case.  

 
5. POINTS FOR DETERMINATION:- 

 
a. Whether the accused person on 22.04.2014 had uttered 

obscene words towards the complainant Must. Sanuwara 
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Begum in public place causing annoyance to others and 

thereby committed the offence punishable u/S-294 of 

I.P.C?  

 

b. Whether the accused on the same date, time and place 

had voluntarily caused hurt to the son of the complainant 

Bulbul Alam and thereby committed the offence punishable 

u/S-323 of I.P.C?  

 
c. Whether the accused on the same date, time and place 

had threatened the complainant and her family members 

with injury to their persons and thereby committed the 

offence punishable u/s-506 of I.P.C?  

 
 

ARGUMENTS 

 
I have heard arguments from both sides at length. The Ld. Counsel for the accused 

submitted that the prosecution has not examined any eye-witnesses to the incident. 

It is also submitted that if the accused had thrown the mug upon the victim, it should 

have caused cut injury or severe injury but the medical report only depicts swelling 

and the victim was examined after two days of the incident. Moreover, the case was 

lodged out of grudge as the accused had lodged another case against the informant; 

as such the accused needs to be acquitted. On the other hand Ld. APP submitted that 

prosecution has successfully established the offence against the accused beyond all 

reasonable doubt; as such the accused needs to be convicted. 

 

DISCUSSION, DECISION AND REASONS THEREOF:- 

 
For the sake of brevity and convenience, all the points for determination are 

discussed together:- 

 
6. Analyzing the evidence of the P.W’s including the informant and victim, it is 
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seen that none of the P.W’s have mentioned about the utterance of obscene words 

by the accused. Similarly, it appears from the evidence of P.W’s that there are no 

such evidence which has been brought by the prosecution side so as to attract the 

ingredients of section- 506 of IPC. 

 
7. Let me move ahead with the next issue involved in this case as to the act of 

voluntarily causing hurt to the son of the informant who is a minor boy of 8 years old. 

Out of the six witnesses examined by the prosecution, the P.W-2 is one who has not 

seen the incident; the P.W-3 is one who has not supported the case of the 

prosecution and for which she was declared hostile by the prosecution.  

 
8. The P.W-5 deposed that when the son of the informant entered the house of 

the accused to drink water, the accused slapped the son of the informant and when 

he tried to run away, the accused hit the victim in his legs by means of a jug. During 

the cross-examination of the said witness, he denied the suggestion put by the 

defence that he have not stated before police that when the victim entered into the 

house of the accused to drink water, the accused slapped him and also hit him by 

means of a jug in v ictim’s leg. It appears that even though the P.W-5 has narrated 

the incident but the defence has brought out contradiction in his statement which 

requires to be affirmed by the investigating officer but in the instant case, the 

prosecution has not examined the investigating officer owing to his mental illness and 

for which the evidence of P.W-5 cannot be taken into consideration. A doubt persists 

whether the said witness is an eye witness or not.  

 
9. The medical officer who has been examined as P.W-4 deposed that on 

26.04.2014 he examined one Bulbul Alam who was escorted and identified by Rumi 

Begum (women home guard of Thelamara police station) and the history of assault 

was at home on 22.04.2014. He stated that on examination he found blunt object 

injury with mild swelling over the right foot. The injury was simple in 

nature and the age of injury was two days old.  The said witness stated during 

his cross-examination that the injury sustained by the victim may be caused by falling 

on hard object also.  
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10. However, the report of a medical officer is only an expert opinion as to the 

nature of injuries and is no proof but it is relevant and can be used by the Court as 

an external aid. It is a rule of procedure that expert evidence must be corroborated 

either by clear direct evidence or by circumstantial evidence.  

 
11. Now, on consideration of the direct evidence on record, it appears that the 

victim who is a child witness and whose evidence was recorded only after 

ascertaining his intellectual capacity, deposed that the informant is his mother and 

the accused person is known to him who lives behind his house. He stated that the 

incident took place many days ago when after coming from school, he went to the 

house of the accused to drink water but the accused took one mug and beat him on 

his right leg and dropped him by holding his neck. He further stated that his mother 

came at the place of occurrence and took him to home and also took him to the 

doctor. 

 
12. During the cross-examination of the victim, he stated that his school is 

situated near his house and there is one house in between his house and the house 

of the accused. He stated that he used to come with his friends from school. He 

denied the suggestion that he went to the house of the accused alone and he is 

deposing on being taught by his parents. He also denied the suggestion that he had 

not went to the house of the accused to drink water and as a case against his mother 

is pending regarding the beating of the daughter of the accused, the instant case is 

filed. The said witness deposed that he was taken to the doctor after two or three 

days and his mother went to the police station on the next day of the incident. He 

denied the suggestion that he had not sustained any injury on the day of incident and 

for which he was not taken to the doctor on the very day. 

 
13. It is pertinent to mention here that the victim- Bulbul Alam is examined as a 

court witness as his name was not mentioned in the list of witnesses and his 

statement under section- 161 of CrPC was not recorded by the investigating officer 

even though his injury report is available on record. Now, in this regard the law is 

well settled that the statement recorded under section- 161 CrPC is not a substantive 
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piece of evidence. The evidence given in a court under oath has great sanctity and 

where the evidence is the evidence of the injured witness, it has high 

probative value. 

 
14. In Tilkeswar Singh vs. State of Bihar, AIR 1956 SC 238, it was held by 

the Hon’ble Supreme Court that, “when a witness was examined in Court whose 

statement under section- 161 of CrPC had not been recorded at the time of 

investigation, the evidentiary value to be attached to the evidence of such witness 

has to be looked into and if it be found that prejudice had been caused to the 

accused then the evidence of such witness may not be acted upon, otherwise not.” In 

the present case, the defence has got the full opportunity to cross-examine the said 

witness and as such no prejudice has been caused to the accused.  

 
15. In Suryanarayana vs. State of Karnataka, (2001) 9 SCC 129, the 

Hon’ble Supreme Court held that, “the evidence of the child witness cannot be 

rejected per se, but the court, as a rule of prudence, is required to consider such 

evidence with close scrutiny and only on being convinced about the quality of the 

statements and its reliability, base conviction by accepting the statement of the child 

witness. The fact that the witness being a child witness would require the court to 

scrutinize her evidence with care and caution. If she is shown to have stood the test 

of cross-examination and there is no infirmity in her evidence, the prosecution can 

rightly claim a conviction based upon her testimony alone. Corroboration of the 

testimony of a child witness is not a rule but a measure of caution and prudence. 

Some discrepancies in the statement of a child witness cannot be made the basis for 

discarding the testimony.” 

 
16. Reverting to the case in hand, it is seen that the statement of the victim to 

the effect that the accused had beaten him on his right leg with a mug and he 

was taken to the doctor after two or three days of the incident is fully 

corroborated by the injury report of the victim and the medical officer too has 

deposed that there was swelling over the right leg of the victim and the 

injury was caused by blunt object and the age of injury was of two days.  
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17. With due consideration to the above mentioned case law and the facts and 

circumstances of the case, it appears that the defence inspite of giv ing certain 

suggestions, is not able to shake the credibility of the victim. The statement of  the 

victim that the accused dropped him is also corroborated by the P.W-1 who also 

stated that she saw the accused pushing her son. Moreover, there is no discrepancy 

in the statement of the child witness so as to discard his testimony. 

 
18. The defence argued that if the accused had thrown the mug upon the victim, 

it should have caused cut injury or severe injury but the medical report only depicts 

swelling. To this argument of the Learned defence counsel, I would like to put 

emphasis on the point that the accused caused hurt to the victim by way of a “mug” 

which is not a sharp instrument or thing so as to have a cut injury or severe injury. It 

is very likely that hitting with a mug can cause swelling which happened with the 

victim. 

 
19. Thus, in view of the foregoing discussions, I am of the considered opinion that 

the prosecution has been able to establish the guilt of the accused under 

section- 323 of IPC beyond all reasonable doubt and she is convicted 

accordingly. As mentioned earlier, the prosecution has miserably failed to 

prove the guilt of the accused u/S- 294/506 of I.P.C. 

 
 

DISCUSSION ON RELEASE OF ACCUSED ON PROBATION 
 

20. Now let me consider whether the accused is entitled to get benefit of 

probation or admonition u/S- 360 of CrPC r/w Section- 4/5 of the Probation of 

Offenders Act, 1958. From the perusal of the evidence on record it seems that the 

accused person had intentionally beaten up the victim who is a minor boy of only 8 

years old and if the accused had beaten up a minor boy, she must be punished 

deterrently so as to avoid such occurrence in future. Considering all aspects, I am not 

inclined to release the accused on probation or admonition.  

 
21. Though, the instant case is a summons procedure case, I deem it fit to hear 
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the convict on the quantum of sentence. The accused has prayed for leniency. 

 
ORDER 

 
22. Hence, upon consideration of all,  the accused person- Mustt. Jubeda Khatoon 

is acquitted of the charge u/S- 294/506 of IPC and he is convicted u/S- 323 of 

IPC and having regard to the nature of the offence, submission of the convict as well 

as the facts and circumstances of the case, I do hereby sentence the convict to 

pay a fine of Rs. 1000/- for the offence u/S- 323 of IPC and in default of 

payment of fine to undergo simple imprisonment of 15 (fifteen) days. 

 
21. Let a copy of the judgment be given to the convict free of cost as per Section- 

363 of CrPC. 

 
22. The judgment is delivered in the open court, on this the 16 th day of 

May, 2019. It is written on separate sheets, sealed, signed and tagged to 

the C/R. 

                    

  

                     JUHI GOGOI 
                                                                                          
                  JMFC, TEZPUR 
 
 

 
Dictated and corrected by me:- 
 
 
        (Smt. Juhi Gogoi) 

Judicial Magistrate First Class,  

        Sonitpur: Tezpur  

 
Dictation taken and transcribed by me: 
 
           Sri Janmoni Deka (Steno) 
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A  P  P  E  N  D  I  X 

 

PROSECUTION WITNESSES 

 

1. P.W-1   :-  Must. Sanuwar Begum, the complainant 

2. P.W-2   :-  Md. Jamanur Hussain @ Rahman 

3. P.W-3   :-  Must. Wahida Khatoon 

4. P.W-4   :-  Dr. Bikash Newar, the Medical Officer 

5. P.W-5   :-  Md. Danesh Ali  

6. P.W-6   :-  Bulbul Alam, the victim  

  

PROSECUTION EXHIBITS. 

  

1. Exhibit–1    :-  Complaint Petition 

2. Exhibit–1(1-2)  :-  Signatures of PW 1 

3. Exhibit-2  :-  Injury certif icate  

 

 

DEFENCE WITNESSES 

    

 NONE. 

 

    

DEFENCE EXHIBITS 

     

 NIL. 

 
 
 
 
                                                                                    JUHI GOGOI 

                                                                                JMFC, TEZPUR 


