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     IN THE COURT OF THE SUB-DIVISIONAL JUDICIAL MAGISTRATE (S),

SONITPUR

                                 G.R. CASE No. 154 of 2010

                                       u/s 148/341/332/353 IPC

                State

                                                    Vs

1. Abdul Jabbar

2. Ambia Begum

3. Sofia Begum

4. Abdul Kalam

5. Abdul Rahman

6. Osman Ali              ………Accused persons

PRESENT:  Sri B. Acharyya. LL.M., A.J.S.

                  Sub-Divisional Judicial Magistrate(S), Sonitpur, Tezpur

Appearances:

For the Prosecution:          Sri R. Goswami, Ld. APP.

For the Defence:               Sri Niranjan Saikia, Ld. Adv.

Offence Explained:           29.04.2016

Date of Evidences:            18.07.2017 & 23.11.2017

Date of Argument:           26.03.2019

Date of Judgment:            06.04.2019

                        J U D G M E N T

1. The Prosecution case in brief is that one Dulal Chandra Baruah has filed an

FIR on 30.01.2010 stating that on 29.01.2010 at about 11:00 PM he along
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with the police personnel from 12 A.P Bn went to Chotai Chapori Village to

apprehend the accused persons and rescue Mohiran Nessa in connection

with a case u/s 498(A). Thereafter, the accused persons armed with deadly

weapons unlawfully restrained them and assaulted them. Hence, he filed

this case. 

2. The O/C Tezpur P.S on receiving the complaint registered a case vide Tezpur

P.S Case No. 76/10 u/s 147/148/341/332/353 of the Indian Penal Code. After

investigation,  the  I.O  laid  down  the  Charge  sheet  under  Section

147/148/341/332/353 of the Indian Penal  Code against accused persons

Abdul  Jabbar,  Ambia Begum, Sofia Begum, Abdul  Kalam, Abdul  Rahman

and Osman Ali for trial. 

3. On  appearance  before  the  court,  accused  persons  were  furnished  with

copies of relevant documents u/s 207 of the Cr.P.C. Upon perusal of the

case record and on hearing the Learned Counsels for both sides, particulars

of offences u/s 148/341/332/353 of Indian Penal Code was read over and

explained to the accused persons to which they pleaded not guilty and

claimed to be tried.

4. The prosecution examined 3 (three) witnesses in this case. Thereafter Ld.

APP has prayed to close the evidence of the prosecution and accordingly,

prayer was allowed.

5. The  examination  of  the  accused  persons'  u/s  313  of  the  Cr.P.C  was

dispensed  with  as  there  are  no  incriminating  materials  and  evidences

against them. Defence denied adducing evidence.

6. Heard the arguments put forward by the learned counsel for the accused

persons and the learned APP for the State and also perused the evidences

and materials on record.                         

POINTS FOR DETERMINATION:

7. The following points have been taken up for determination and discussion

in the case:

1.  Whether the accused persons on 29.01.2010 at Chotai Chapori

Village wrongfully restrained the personnel of 12 A.P Bn Staff and
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thereby committed an offence punishable u/s 341 of the Indian

Penal Code?

2. Whether the accused persons on 29.01.2010 at Chotai Chapori

Village commit the offence of rioting with a deadly weapon and

thereby committed an offence punishable u/s 148 of the Indian

Penal Code?

3. Whether the accused persons on 29.01.2010 at Chotai Chapori

Village  voluntarily  caused  hurt  to  the  personnel  of  12  A.P  Bn,

public  servant,  in  the  discharge  of  their  duties  and  thereby

committed  an  offence  punishable  u/s  332  of  the  Indian  Penal

Code?

4. Whether the accused persons on 29.01.2010 at Chotai Chapori

Village assaulted public servants as aforesaid, in the discharge of

their duties as public servant and thereby committed an offence

punishable u/s 353 of the Indian Penal Code?

 DISCUSSION, DECISION & REASONS THEREOF:

8. Gunajeet Kalita as PW 1 had deposed that the alleged incident took at night

and the accused persons were not known to him. The incident took place in

the  year  2010.  ASI  Dulal  Baruah  also  went  along  with  them.  As  they

received an information of apprehending one person, they went there with

Dulal  Baruah.  When  they  reached  the  place  of  occurrence,  the  nearby

villagers  attacked  them  with  deadly  weapons  as  a  result  of  which  he

sustained injuries.

  In  his  cross-examination,  PW 1 has  stated  that  the

accused persons are unknown to him. At the place of occurrence about 100

(hundred) people gathered there. The incident took place at about 12:00 –

12:30 AM. He further stated that he do not know who has assaulted his co-

workers. 

9. Ahmed Ali  as  PW 2  had deposed that  he  knows  the  informant  but  the

accused persons are not known to him. Incident took place in the year

2010. On the day of occurrence at about 11:00 P.M – 12:00 A.M as per the

direction given by ASI Dulal Buruah they went to apprehend one person at
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Bhojkhowa Chapuri. When they reached the place of occurrence, nearby

people assaulted him. 

 This witness was declared hostile by prosecution in his

cross-examination, PW 2 has denied the fact that “in 161 statement he has

stated that while conducting search operation at  Chotai  Chapori  Village

some persons tried to restrain them and assaulted them”. In that gathering

he was able to recognize Nur Ali and Nur Alam. 

  In his cross-examination by defence, PW 2 has stated

that in the place of occurrence, about 10-20 persons gathered. He did not

know the name of the persons gathered there. Due to darkness he could

not recognize the accused persons at the time of incident. Police has not

recorded his 161 statement.  

10. Nasimuddin as PW 3 had deposed that he know the informant who was S.I

of police. He had expired about 2-3 years ago. Accused persons are known

to  him.  Incident  occurred  about  5  (five)  years  ago.  He  was  with  the

informant while they went to apprehend one accused Nur Islam. The other

accused persons were arrested and all of them were brought to the P.S.

The  accused  persons  standing  in  the  dock  along  with  some  others

restrained them on their way towards P.S and get the persons free from

their custody forcefully. He further stated that as the accused persons were

in huge numbers and armed with lathi so they fled away to save their lives.

After one hour of the incident, informant arrested the mother of accused

Nur Islam.

  In his cross-examination PW 3 has stated that the place

of occurrence was dark as it happened at 11:00 PM at night. There was a

gathering of almost 20-25 persons. He did not know the persons gathered

in the place of occurrence. The place of occurrence was Chotai Chapori

Village.  He also did not know the name of  the villagers of  the accused

persons' village. He denied the fact that accused persons were not present

at the place of occurrence and they did not assault them and he did not

know the accused persons.

11. Upon  appreciation  of  the  evidences  of  the  informant  available  in  the

record, it is seen that the incident took place at night and due to darkness

and  huge  gathering  of  peoples'  none  of  the  PW's  have  identified  the
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accused persons correctly. Hence it can be said that prosecution has failed

to prove the allegation against the accused persons beyond reasonable

doubt.  Moreover  informant  has  not  seen  examined  in  this  case  and

subsequently he died. Moreover, I.O has also not been examined which is

fatal for the prosecution to prove the case. Nur Ali and Nur Islam are not

cited accused in this case. In view of above discussion and considerations,

it can be said that the alleged offences have not been established against

the accused persons by the prosecution and hence they are entitled to be

acquitted of the offences under Sections 148/341/332/353 of  the Indian

Penal Code for which they are alleged. There is no basis to convict the

accused persons from the evidences and materials on record.

                                         ORDER

Hence  I  hold  that  accused  persons  Abdul  Jabbar,  Ambia  Begum,  Sofia

Begum,  Abdul  Kalam,  Abdul  Rahman  and  Osman  Ali  are  not  guilty  of

committing  offences  punishable  under  Sections  148/341/332/353  of  the

Indian Penal Code. Accordingly the accused persons are acquitted from the

offence  punishable  under  Section  148/341/332/353  of  the  Indian  Penal

Code and they are set at liberty forthwith.

The bail bond of the accused persons shall stand cancelled and surety shall

be discharged after the expiry of  6 (six) months period from today.

The case stands disposed of accordingly.

The Judgment is delivered in the open Court in presence of the accused

persons and their Advocate. The Judgment is given under my hand and

seal of this Court on this the 06st  day of April, 2019.

                               

                                                                       (B. Acharyya)

                                              Sub-Divisional Judicial Magistrate(S), Sonitpur
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                                        Appendix:

Prosecution Witness:

PW 1: Gunajeet Kalita

PW 2: Ahmed Ali

PW 3: Nasimuddin

Documents Exhibited by Prosecution: 

None

Defence Witness: Nil

Documents Exhibited by the defence: Nil   

                                                                            (B. Acharyya)

                                              Sub-Divisional Judicial Magistrate(S), Sonitpur


