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Ms. Juhi Gogoi                                                                         GR- 51/2009 
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IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS, TEZPUR 

 

G.R Case No. 51/2009 
 

 U/S- 379/34 of I.P.C. 
 

      State   …………… Prosecutor  

      -vs-  

 
1. Md. Motibur Rahman 

S/O:- Late Mahur Ali 

R/O:- Okabasti 

P/S:- Rangapara 

Dist:- Sonitpur, Assam 

 

2. Md. Rustam Ali 

S/O:- Md. Eunush Ali 

R/O:- Khonamukh 

P/S:- Rangapara 

Dist:- Sonitpur, Assam 

    .............. Accused persons  

 

 

                                       Present 

                           JUHI GOGOI, B. Sc, LL.M, A.J.S. 

     JUDICIAL MAGISTRATE FIRST CLASS, 

                        Tezpur :: Sonitpur  

 

For the Prosecution :-  Ld. A.P.P Gitali Das. 

For the Defence :-  Mr. Babul Borthakur & Anr, Ld. Advocates.  

Charge framed on   :-  27/07/2012.  

Date of Evidence :-  31/07/2013, 28/01/2014, 15/07/2015, 28/08/2015, 

    06/10/2015, 22/01/2016, 20/05/2016 & 07/05/2019 

Date of Argument :-  24/06/2019. 

Date of Judgment :-  06/07/2019. 

 
                                            JUDGMENT  

 
1. The factual matrix of the prosecution case as revealed from the FIR 

lodged by the informant Sri Gobinda Thapa, stating, that on 09/01/2009 at about 

11 AM, when he left his cow for grazing, it was stolen by one Mohibur Rahman of 
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Akkachuburi and Md. Rustom Ali of Khanamukh from the field and that people 

saw two persons chasing the cow and the people witnessing the same chased 

the two persons and caught hold of the two accused along with the cow and 

interrogated them and the present public assaulted one of the theft and he 

sustained some injuries. Hence, the prosecution case.  

 
2. The O/C of Jamuguri PS on receiving the FIR, registered the same as 

Jamuguri PS Case No. 03/09, u/S–379/411/34 of IPC and investigation was done 

by the investigating officer. On completion of the investigation, the investigating 

officer of this case submitted Final Form against the accused persons, namely, 

Md. Motibur Rahman and Md. Rustam Ali u/s-379/34 of I.P.C vide Final Form 

No.08/09 dated 31.01.2009.    

 
3. On submission of the Final Form, my Ld. Predecessor has taken 

cognizance of offence u/S-379/34 of I.P.C against the accused persons and 

summons was issued against them. On appearance of the accused persons, copy 

was furnished to them u/s 207 of Cr.PC and both the sides were heard on the 

point of charge and on consideration of all, the charge of offence u/S–379/34 of 

IPC was framed against the accused persons by my Ld. Predecessor and the 

same was read over and explained to them, to which they pleaded not guilty and 

claimed to be tried. It is pertinent to mention here in that on the course of trial 

co-accused-Md. Rustam Ali died and vide Order dated 19.11.2013 the case was 

abated against him. 

 
4. In the course of trial, the prosecution side has examined as many as 

seven witnesses including the informant and the Investigating Officer of this 

case. The accused person was examined under section 313 of CrPC; the defence 

plea was of total denial, defence chose not to adduce any evidence in support of 

their case.  

   
5. POINTS FOR DETERMINATION: 

 
a) Whether the accused persons on 09.01.2009 at about 

11 AM at Gorhbill Rongachokuwa under Jamuguri PS in 

furtherance of common intention intended to take 
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dishonestly the cow of the informant out of the 

possession of the informant without his consent, and 

moved the cow in order to such taking and has 

committed theft of the cow punishable u/s 379/34 of 

I.P.C? 

 

ARGUMENTS 
 

I have heard arguments from both sides at length. The Ld. Counsel for the 

accused submitted that the informant Gobind Thapa has not seen the 

theft and has lodged FIR only on hearing from the village people. 

Secondly that none of the witness has seen the alleged theft and those 

who have told to catch the accused could not stand during the cross-

examination. Therefore there is no evidence available on record to 

establish the guilt of the accused as the prosecution has failed to prove 

the case beyond reasonable doubt; as such the accused needs to be 

acquitted. On the other hand Ld. APP submitted that the accused needs to 

be convicted as the offence has been proved against the accused beyond 

all reasonable doubt. The accused was caught by a bunch of villagers and 

they had seen the accused persons chasing the cow while they were 

caught red handed by the villagers. 

 

DISCUSSION, DECISION AND REASONS THEREOF:- 

 

6. Having gone through the evidence and materials on record, it appears 

that the informant has not seen the alleged theft and that on the day of the 

incident he took his cow to the nearby field and left it for grazing. He stated that 

on that day itself Khem Bahadur Newar caught the thief along with the cow and 

handed over the thief to the village headman Promod Mili. He stated that he had 

not seen the thief. He lodged the FIR thereafter. Ext. 1 is the FIR and Ext. 1(1) is 

his signature. Police thereafter prepared a seizure list and took signatures of the 

seizure witness. Ext. 2 is the seizure list and Ext. 2(1) is the signature of the 

village headman. In his cross-examination he stated that he has not seen the 

alleged offence and has only heard the same from the villagers and that his cow 
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might have broken the wood with which the rope was tied and gone away of its 

own.  

 
7. P.W-2, Sri Chandra Bahadur Newar, in his examination-in-chief has stated 

that he has seen the accused persons and had caught them while stealing the 

cow. But in the cross-examination he stated that he has not seen the accused 

person stealing the cow and that he had not caught them. He also does not 

remember who stole the cow. Therefore, the statement he made in the 

examination-in-chief is baseless and just a mere accusation and nothing else. 

 
8. The P.W-3, P.W-4, P.W-5 and P.W-6 stated that they have not seen the 

alleged theft and that they had learnt about the alleged incident from others. 

PW-4 went a step ahead and stated that the thieves were caught one week after 

the alleged theft. But the same has not been supported by other witnesses. 

Therefore the statement of the PW-4 cannot be relied upon. On the other hand, 

the statements of PWs 3, P.W-4 and P.W-5 are nothing but piece of hearsay 

evidence which, if required, to be considered needs to be corroborated. But in 

the instant case such corroboration is not possible as none of the witness saw 

the alleged theft. Their statements differ from each other and they have 

vehemently failed to stand firm on what they said in their examination-in-chief 

during cross-examination. 

 
9. Again, P.W-7, the Investigating Officer has failed to mention the names of 

the public who have tied the accused persons. The I/O also failed to examine 

Khem Bahadur Newal, who according to the P.W-1 had seen the accused persons 

committing theft of the cow. Again, the witness brought on record by the 

prosecution has not deposed anything incriminating against the accused as they 

had not seen the commission of alleged theft.  

 
10. In the 313 of Cr.P.C statement of the accused, he submitted that on the 

alleged day of theft, he along with Rustom Ali was returning from a brick factory 

after delivering vegetables when the villagers caught them and accused them of 

committing theft. He also submitted that he is innocent and has been falsely 

implicated in this case. 
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11. Therefore, from the above discussions, it is clear that the accused person 

was apprehended merely on suspicion. Even though from the evidence it has 

appeared that the villagers caught two persons along with the cow but none of 

the prosecution witnesses have been able to identify the accused person namely, 

Mohibur Rahman and failed to establish the fact that the accused is the one who 

was caught by the villagers on the very day of incident. Moreover, the witnesses 

failed to link the chain of circumstances and in the absence of any evidence 

connecting the accused person with the alleged theft it shall not be wise to 

convict a person. 

 
12. Therefore, in light of the aforesaid reasons, I am of the opinion that 

convicting the accused will not be justified. The prosecution has vehemently 

failed to prove the charges against the accused beyond all shadows of 

reasonable doubt. The accused Mohibur Rahman is therefore acquitted from the 

charge levelled against him under Section 379 of I.P.C. Therefore, the accused 

person is discharged from all the accusations laid in the case against him u/s 379 

of IPC and set at liberty forthwith. 

ORDER 

 
13. Hence, considering the above discussions, the accused person, namely, 

Md. Mohibur Rahman found not guilty of the alleged offence u/s-379/34 of I.P.C 

and he is acquitted accordingly.   

 
14. The bail-bond executed in favour of the accused person is extended for a 

further period of six months from this date as per Section- 437(A) of CrPC. 

 
15. The seized article if any is to be handed over to its owner in due course 

of law. 

 
16. Pronounced by me in this open Court, on this the 06th day of July, 2019 

and given under my hand and seal of this court.   

 

                     

                                     JUHI GOGOI 
                                                                                          
        JMFC, TEZPUR 
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A  P  P  E  N  D  I  X 

 

PROSECUTION WITNESSES 

 

1. P.W-1  :- Sri Gobinda Thapa, the informant 

2. P.W-2  :- Sri Chandra Bahadur Newar, 

3. P.W-3  :- Sri Bedanidhi Thapa, 

4. P.W-4  :- Sri Khem Newar, 

5. P.W-5  :- Sri Rajen Newar, 

6. P.W-6  :- Sri Pramod Mil, 

7. P.W-7  :- Sri Panidhar Hazarika, the I/O    

          

PROSECUTION EXHIBITS. 

  

1. Exhibit-1 :- FIR 

2. Exhibit-1(1) :- Signature of the informant 

3. Exhibit-2 :- Seizure List 

4. Exhibit-2(1) :- Signature of the informant 

5. Exhibit-2(2) :- Signature of P.W-6 

6. Exhibit-2(3) :- Signature of P.W-7 

7. Exhibit-3 :- Sketch Map 

8. Exhibit-3(1) :- Signature of P.W-7 

9. Exhibit-4 :- Charge Sheet 

10. Exhibit-4(1) :- Signature of SI Kunjalal Pator 

  

DEFENCE WITNESSES 

    

NONE. 

 

    
DEFENCE EXHIBITS 

     

NIL.    

                                        

 
                                                                                 JUHI GOGOI 
                                                                               JMFC, TEZPUR 


